BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION
Shanell Hutchinson




:








:


v.





:

C-2010-2196256







:

PECO Energy Company



:
INITIAL DECISION
Before

Ky Van Nguyen

Administrative Law Judge

HISTORY OF THE PROCEEDINGS


On August 27, 2010, Shanell Hutchinson (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (Respondent).  Essentially, the Complainant alleged that the Respondent had billed her incorrectly, that it increased her bill every month, and that it made it impossible for her to pay.  She asked that the Commission direct the Respondent to lower her bills so that she is able to pay.  


The Respondent filed an answer and new matter to the complaint dated September 20, 2010.  It stated, among other things, that the Complainant is not eligible for a Commission-issued payment agreement because she has been enrolled in the Respondent’s rate discount program, and that she has not made the full payment of her bill, therefore allowing her unpaid balance to accumulate.   


On December 2, 2010, a hearing on the complaint was held.  The Complainant proceeded unrepresented.  She testified on her own behalf and introduced no exhibits.  The Respondent was represented by Michael Gruin, Esquire, who presented the testimony of one witness and introduced five exhibits into the record.   


On December 7, 2010, counsel for the Respondent submitted a letter clarifying the terms of the Respondent’s Customer Assistance Program (its rate discount program) that apply to the electric and gas service received by the Complainant.  This letter will be marked as PECO Exhibit 6 and will be submitted into the record.


The record closed on December 7, 2010.
FINDINGS OF FACT


1.
The Complainant is the Respondent’s customer, taking gas and electric services at 917 W. Washington Street, Norristown, PA and has lived at this address since September 29, 2008.  Before, she lived at 833 W. Marshall Street, Norristown, PA from February 28, 2007 to September 25, 2008 (PECO Exhibits 1 and 2).



2.
Her husband passed away and the Complainant lives at the current address with her three sons (ages 17, 12 and 10).


3.
The Complainant and her two old sons receive $302 each from her husband’s pension.  The third son receives $674 for disability benefit.  She also receives $483 in food stamps.


4.
The Complainant has been on the Respondent’s Customer Assistance Program (CAP program), Tier D since January 24, 2008 and was recertified on October 5, 2009 (PECO Exhibit 2; Respondent’s Answer and New Matter to the complaint).



5.
At the addresses mentioned in Findings of Fact No. 1, the Complainant did not make any payments until March 15, 2010 when the Respondent received a $100 payment from LIHEAP.  Since March 15, 2010, the Complainant has made sporadic payments, allowing the unpaid balance to accrue (PECO Exhibit 1).



6.
The Complainant owed the Respondent $13,144.96 by November 15, 2010 (PECO Exhibit 1).


7.
The Respondent’s CAP Tier D provides a 50% discount on the pricing of the first 650 kWh for electric service.  For gas service, it provides a 39% discount on a bill.  CAP members are subject to a minimum $25 monthly bill ($10 for non-heating members) and are not eligible to obtain competitive natural gas supply (PECO Exhibit 6).

DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. § 332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).  The Pennsylvania Supreme Court has characterized a preponderance of the evidence as tantamount to a “more likely than not” inquiry.  Commonwealth v. $6,425 Seized From Esquilin, 583 Pa. 544, 555, 880 A.2d 523, 529 (2005).


Under these principles the Complainant has the burden of proving by a preponderance of the evidence that the Respondent was responsible for the problems described in her complaint.  



At the hearing, the Complainant did not deny that she has made infrequent payments or that she is a member of the Respondent’s CAP program.



In part, Section 1405 relating to Payment agreements, 66 Pa. C.S. §1405, provides as follows:

    (c)  Customer assistance programs. – Customer assistance program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the commission.



Under these provisions, a customer participating in a customer assistance program must pay the customer’s CAP rates and the Commission does not have authority to negotiate or approve an agreement even though it has jurisdiction over the parties and the subject matter.


Here, the Complainant has been a member of the Respondent’s CAP program since January 24, 2008, and therefore, she has to pay the CAP rates and is not entitled to an agreement negotiated or approved by the Commission.    


Therefore, the Complainant’s complaint should be dismissed because the Commission lacks authority to negotiate or approve an agreement.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of the complaint.



2.
The Commission does not have authority to negotiate or approve an agreement when a complainant is participating in a utility’s Customer Assistance Program.  66 Pa. C.S. §1405(c).
ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of Shanell Hutchinson against PECO Energy Company at Docket No. C-2010-2196256 is dismissed for lack of authority to negotiate or approve an agreement when the Complainant is participating in the Respondent’s Customer Assistance Program.
Date:
          January 3, 2011              

____________________________________








Ky Van Nguyen








Administrative Law Judge
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