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INITIAL DECISION


Before
Katrina L. Dunderdale
Administrative Law Judge


HISTORY OF THE PROCEEDING

		On October 28, 2009, Melissa Johnson (“Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against Duquesne Light Company (“Duquesne Light” or “Respondent”) alleging Duquesne Light’s equipment was defective resulting in her being overcharged for electric service at a prior residence which she did not use.  Complainant requested a credit on her account. 

		Duquesne Light filed an answer in response to Ms. Johnson’s complaint on November 16, 2009.  In its responsive pleading, Duquesne Light admits the electronic reading device attached to the meter was defective but avers the meter itself correctly recorded Complainant’s consumption, for which Complainant was billed.  Respondent denies it incorrectly billed Complainant for her electric service.      

By Telephone Hearing Notice dated July 8, 2010, the Public Utility Commission notified the parties an initial telephonic hearing in this case was scheduled for Wednesday, 


August 18, 2010 at 10:00 a.m.  On July 8, 2010, the presiding officer issued a Prehearing Order setting forth the date and time of the scheduled hearing.    

On August 18, 2010, the presiding officer convened the parties and conducted a telephonic hearing at which time Complainant appeared pro se and testified on her own behalf.  Ms. Krysia Kubiak, Esquire represented Duquesne Light.  Attorney Kubiak presented the testimonies of Ms. Debra Brown and Mr. Clay Fuller.  In addition Respondent offered four exhibits, marked Duquesne Light Exhibit “1” through and including Exhibit “4”, which exhibits the undersigned admitted into evidence at the hearing.  The transcript of the hearing contains fifty-six (56) pages.  Complainant and Respondent issued final statements on the record and the hearing record closed upon the receipt of the transcript.    

On September 10, 2010, the presiding officer closed the hearing record by issuing the Interim Order Closing the Hearing Record.

FINDINGS OF FACT

1.	Complainant, Melissa Johnson, receives mail at 444 Taylor Street, Pittsburgh, Pennsylvania 15224.  (Tr. 10; Duquesne Light Exhibit 1).

2.	From October 31, 2007 to May 4, 2010, Complainant resided in a four-room apartment located at 4316 Penn Avenue, Apartment #2, Pittsburgh, Pennsylvania 15224.  (Tr. 8-10, 13-14, 16; Duquesne Light Exhibit 1).

3.	Respondent, Duquesne Light, provided electric service to Complainant at her apartment until May 4, 2010.  (Duquesne Light Exhibit 1).

4.	Complainant noticed her electric bill was high when she received her first bill from Respondent after moving into the 4316 Penn Avenue apartment.  (Tr. 10, 24).

5.	Starting in December 2007, Complainant complained to Respondent about the bills being too high and asked Respondent to investigate.  (Tr. 10-12, 18).

6.	On January 17, 2008, Respondent inspected Complainant’s meter, noticed the meter reading device on Complainant’s meter was defective and removed it.  (Tr. 25, 32).

7.	The meter reading device is an Electronic Reading device (“ERT”) which measures the rotation of the disc in the meter and then sends a signal to another device on a daily basis with information concerning the measurement of the amount of electricity which went through the meter.  (Tr. 45-46).

8.	The electronic reading device was only reading the meter sporadically, not daily, and intermittently stopped working.  Complainant’s bills prior to January 17, 2008 were based upon the readings as transmitted by the device.  (Tr. 29-31).

9.	At the time Respondent removed the meter reading device, Respondent also removed Complainant’s electric meter for testing and replaced it with a new meter.  (Tr. 12; Duquesne Light Exhibits 1, 3 & 4).

10.	Respondent advised Complainant the original meter tested as accurately recording her actual electricity consumption.  (Tr. 12; Duquesne Light Exhibit 3).

11.	Complainant heated her apartment with a combination of natural gas heat and space heaters.  Her stove used natural gas and she did not have any air conditioning units.  (Tr. 14-15, 19, 43).

12.	Between November 2007 and February 2008, Complainant received three bills totaling between $260 and $380 each month.  (Tr. 18; Duquesne Light Exhibit 1).

13.	Between November 2008 and February 2009, Complainant received four bills totaling between $43 and $130 each month.  (Duquesne Light Exhibit 1).
14.	Between November 2009 and February 2010, Complainant received four bills totaling between $48 and $105 each month.  (Duquesne Light Exhibit 1).

15.	Complainant’s electric bills in the 2008/2009 and 2009/2010 winters were significantly lower than the electric bills received in the 2007/2008 winter.  (Tr. 35-39; Duquesne Light Exhibit 1).

16.	Between November 2007 and May 2010, there was no change in Complainant’s consumption and she continued to reside alone.  (Tr. 7-16).

17.	Respondent conducted a foreign load test of the premises and determined in February 2008 that Complainant was not being charged for electricity used at the other rental property on the premises.  (Tr. 41-42).

	18.	On October 28, 2009, Complainant filed a formal complaint with the Commission against Duquesne Light.

	19.	As of June 1, 2010, Complainant owed $1,899.01 to Respondent.  (Duquesne Light Exhibit 1).

DISCUSSION

		On October 28, 2009, Complainant filed a formal complaint alleging Duquesne Light’s equipment was defective and Respondent overcharged her for electric service at her prior residence.  Complainant requested a credit on her account.  

		Respondent, as a public utility, must “furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.”[footnoteRef:1]  In addition, Respondent must “provide, and keep in and upon the premises…, suitable and proper apparatus, to be approved from time to time and stamped or marked by the commission, for testing and proving the accuracy of meters furnished by such public utility for use; and by which apparatus every meter may be tested, upon the written request of the consumer to whom the same shall be furnished, and in the presence of the consumer, if he shall so desire.”[footnoteRef:2]   [1:  	See 66 Pa. C.S.A. §1501.
]  [2:  	See 66 Pa. C.S.A. §1507.
] 


As the party seeking affirmative relief from the Commission, Complainant bears the burden of proving the necessary elements of the complaint by substantial evidence.[footnoteRef:3]  Substantial evidence is defined as such evidence that a reasonable mind might accept as adequate to support a conclusion, but Complainant is required to present more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.[footnoteRef:4] [3:  	See 66 Pa. C.S. §332(a).
]  [4:  	See Norfolk & Western Ry. Company v. Pennsylvania Public Utility Commission, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Board of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); Murphy v. Department of Public Welfare, 480 A.2d 382 (Pa. Cmwlth. 1984).
] 


Complainant contends the electricity consumption cited by the utility is excessive and does not reflect accurately her actual usage at the residence.  Complainant argues there is no way she consumed that much electricity from November 2007 to February 2008.  She points to the large drop in recorded usage after the defective electronic reading device was installed in January 2008 as evidence the defective device caused her to be charged for electricity she did not use.  Complainant argues she should not be responsible to pay these excessive amounts and asks the Commission to reduce the amount owed to a more reasonable level as reflected in the usage for the similar months the following year.  	
	
		Respondent’s witness testified Complainant’s level of usage is consistent with consumption by the average consumer.  Respondent contends the drop in usage seen in its Exhibit 1 after February 2008 is the result of energy-saving tips which Respondent’s field personnel gave to Complainant in January 2008.  Respondent avers it conducted an investigation and found the consumption to be consistent with a tenant who uses a wall-heating unit.  Respondent further alleges it tested the old meter and the new meter and both meters were accurate.  Duquesne Light argues the electricity consumption assessed against Complainant is accurate and, therefore, Respondent appropriately issued the bills as listed in its Exhibit 1.  

		As the party seeking the intervention from this Commission, Complainant bears the burden of proving Respondent violated provisions of the Public Utility Code or the Public Utility Commission’s regulations in some fashion.[footnoteRef:5]  To establish a sufficient case and satisfy the burden of proof, Complainant must show the public utility is responsible or accountable for the problem described in the Complaint.[footnoteRef:6]  Such a showing must be by a preponderance of the evidence.[footnoteRef:7]  Complainant can meet that burden if she presents evidence more convincing, by even the smallest amount, than that evidence presented by Respondent.[footnoteRef:8]   [5:  	Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a).
]  [6:  	Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  ]  [7: 
 	Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 134 Pa. Commw. 218; 221-222, 578 A.2d 600; 602 (1990), alloc. den. in 602 A.2d 863 (1992).
]  [8: 	 	Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  ] 


		In Waldron v Philadelphia Electric Company, 54 Pa. P.U.C. 98 (1980), the Commission outlined the general dynamics for the burden of proof in a case involving a high bill dispute.  The Commission held certain factors must be considered in order for a complainant to establish a prima facie case whenever claiming unusually high bills.  The accuracy of a meter is an important factor to resolve a billing dispute but it is not the sole criterion.  A complainant may establish a prima facie case by showing: 
(1) the disputed bill was abnormally high when compared to prior usage patterns; and 

(2) the ratepayer’s pattern of usage had not changed.  

		In a recent case, Charisse M. Bennett v. The Peoples Natural Gas Company, LLC, Docket No. C-2009-2122979 (Opinion and Order entered October 13, 2010), the Commission restated its position for the purpose of clarifying the Waldron test.  In Bennett, the Commission stated:
While a comparison of the disputed monthly bill to the Complainant’s billing history and the consistency of her usage pattern are important criteria to consider, they alone do not resolve the issue of the Complainant’s disputed high bill….  Also, this interpretation does not allow for other relevant facts or circumstances with probative value to be considered as evidence supportive of a high bill complaint.  Waldron does not limit the establishment of a prima facie case to the above two elements alone.  Rather, the Commission may consider the billing history of the account, any change in usage patterns (such as a change in the number of occupants residing in the household or potential energy utilization), and any other relevant facts or circumstances that come to light during the proceeding.

Bennett, Opinion and Order entered October 13, 2010, p. 6 (emphasis in the original).[footnoteRef:9] [9: 	 	See also Replogle v. Pennsylvania Electric Company, 54 Pa. P.U.C. 528 (1980), wherein additional important considerations when looking at these criteria included:
 the billing history of the account, 
any change in the number of occupants residing in the household, 
the potential for energy utilization, and 
any other relevant facts or circumstances that come to light during the proceeding.  
Therefore, a complainant may prove entitlement to relief by wholly circumstantial evidence, rather than direct evidence of some utility misfeasance.  Milkie v. Pa. P.U.C., 768 A.2d 1217 (Pa. Commw. 2001).] 


	The most relevant fact or circumstance here is Complainant’s bills decreased once Respondent replaced the meter and meter reading device on January 17, 2008.  The decrease was dramatic and the consumption levels consistently ranged approximately one-half to one-third the consumption level recorded from November 2007 to February 2008.  This decreased consumption continued despite the fact Complainant continued to live alone and there was no change in her usage of the items.  Respondent’s contention that the decrease is due entirely to Respondent’s energy-saving advice to Complainant is contravened by the extreme drop in billed amounts and by the evidence provided at the hearing.  Also noteworthy is that Respondent did not issue a “corrected” bill or statement of account after it determined the reading device was defective.    

		In this proceeding, Complainant met and exceeded the requisite burden of proof to show that she was charged for electricity she did not use from November 2007 to February 2008.  Accordingly the complaint is sustained in the ordering paragraph below. 

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.

		2.	Complainant met the burden of proving Respondent improperly charged Complainant for electricity services which Complainant did not use.  66 Pa. C.S.A. §332(a).

		3.	Respondent failed to appropriately charge Complainant for electricity services used in Complainant’s former residence. 

ORDER

THEREFORE, 

IT IS ORDERED:

1. That the complaint of Melissa Johnson versus Duquesne Light Company at Docket No. F-2009-2138507 is hereby sustained.	

1. That within thirty (30) days of the Commission’s Final Order, Respondent shall recalculate the bills for the period from November 2007 to February 2008, using the average consumption as contained in the subsequent winter-month billing periods: November 2008 to February 2009 and November 2009 to February 2010.

Date:  November 29, 2010				______________________________
					Katrina L. Dunderdale
					Administrative Law Judge
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