BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Denise R. Silfee 					:
								:
	v.	:	C-2010-2189760
		:
UGI Penn Natural Gas, Inc.				:



INITIAL DECISION


Before
David A. Alexander
Special Agent


HISTORY OF THE PROCEEDING


On July 21, 2010, Denise Silfee (Ms. Silfee or Complainant) filed a Formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against UGI Penn Natural Gas, Inc. (UGI PNG, the Company or Respondent) which alleged an inability to pay her natural gas bill and as relief, inter alia, she requested a payment arrangement.[footnoteRef:1]   [1:  	Complainant, on her formal Complaint form check the box “Other,” and listed under Relief that she received a termination notice and listed several of her outstanding financial obligations. Complaint ¶ 5.] 


On or about August 10, 2010, Respondent filed an Answer denying the material allegations of the Complaint.

This matter is an untimely appeal of an informal decision issued on May 19, 2010, by the Commission’s Bureau of Consumer Service (BCS) at BCS Case No. 2664768.  BCS directed Complainant to pay a special budget amount of $795.00 which consisted of a regular budget amount of $384.00 plus $411.00 toward her arrearage. UGI PNG Exhibit III and Answer ¶ 4.

An Initial Telephone Hearing Notice dated August 3, 2010, advised the parties that an initial telephonic hearing was scheduled for Wednesday, December 1, 2010, and that they could lose the case if they failed to appear for the hearing.  The case was assigned to me, pursuant to 52 Pa. Code § 56.174.

A Prehearing Order dated September 30, 2010, advised the parties of the date and time of the scheduled hearing, and informed them of the procedures applicable to this proceeding and directed the submission of documents prior to the hearing.  The Prehearing Order reminded the parties of their responsibility to advise the presiding officer of any change in the telephone number at which they were to be contacted.  

In accordance with the provisions of the Prehearing Order, Respondent submitted three (3) copies of three (3) proposed exhibits for possible use at the hearing. 

The telephone hearing convened as scheduled on December 1, 2010, at 10:00 a.m.[footnoteRef:2]  Denise Silfee appeared pro se and testified on behalf of the Complaint.  Jeffery H. Sunday, Esq., represented the Respondent which sponsored three (3) exhibits and presented the testimony of Ann Blaskiewicz, who is a data analysist for Respondent.  UGI PNG Exhibits I-III were admitted into the record.  The record closed on December 1, 2010.  This matter is now ready for a decision.   [2:  	A tape recording of the hearing was made, no court reporter being present.] 


FINDINGS OF FACT

1.	The Complainant is Denise Silfee, who receives service at 348 N. Everett Avenue, Scranton, PA 18504 (Service Address).

2.	Respondent is UGI Penn Natural Gas, Inc., a jurisdictional public utility providing natural gas service in the Commonwealth of Pennsylvania.

3.	On July 21, 2010, Ms. Silfee filed a formal Complaint against Respondent which alleged an inability to pay her natural gas utility bill.  As relief, she requested a payment arrangement.

4.	On or about August 10, 2010, Respondent filed an Answer to the formal Complaint.

5.	The formal Complaint is an untimely appeal of an informal decision issued by the Commission’s Bureau of Consumer Service (BCS), BCS Case No. 2664768, issued on or about May 19, 2010, which established a payment arrangement for the Complainant.  BCS directed Complainant to pay a special budget amount of $795.00 which consisted of a regular budget amount of $384.00 plus $411.00 to her arrearage. UGI PNG Exhibit III and Answer ¶ 4.  

6.	Complaint is employed full time, working 40 hours a week.  She testified that she earns approximately $36,000 per year.

7.	Ms. Silfee lives at the Service Address with her three minor children.  Their ages are 14, 13 and 8.

8.	Ms. Silfee has owned and lived at the Service Address for the last four (4) years.  

9.	While Complainant has lived at the Service Address, natural gas service has been in her sister’s name and in the name of a former boyfriend.  Utility service is currently listed in her name.

10.	When natural gas service was listed under her sister’s name, there was an arrearage of $2,026.62. UGI PNG Exhibit I.

11.	When natural gas service was listed under her former boyfriend’s name, there was an arrearage of $1,831.32.  Id.

12.	As of the day of the hearing, the balance in Ms. Silfee’s account is $8,994.58.

DISCUSSION

In her formal Complaint, Ms. Silfee has alleged an inability pay her natural gas bills and as relief, she has requested a payment arrangement.  As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa. C.S. § 332(a).  

To satisfy this burden, Complainant must show that the named utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Co. of Pa., 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence, that is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm., 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992); Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Public Utility Comm., 447 A.2d 1100 (Pa. Cmwlth. 1982); Edan Transportation Corp. v. Pa. Public Utility Comm., 623 A.2d 6 (Pa. Cmwlth. 1993); 2 Pa. C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm., 413 A.2d 1037 (Pa. 1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super. 1960); Murphy v. Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).

The Responsible Utility Customer Protection Act, 66 Pa. C.S. § 1401, et seq. (the Act or Chapter 14) applies to individuals who allege inability to pay their utility bill and request a Commission-issued payment arrangement.  This law provides strict guidelines that the Commission must follow in handling customer complaints.  Section 1403 of the Public Utility Code, 66 Pa C.S.A. § 1403, provides the definition of a Customer.

"Customer." A natural person in whose name a residential service account is listed and who is primarily responsible for payment of bills rendered for the service or any adult occupant whose name appears on the mortgage, deed or lease of the property for which the residential utility service is requested. 

66 Pa. C.S. § 1403 (Definition of “Customer”).  

Complainant testified that she has owned and lived at the Service Address for the last four (4) years.  During the four years she has resided at the Service Address, Complainant testified that natural gas service has been in her sister’s name and in the name of her former boyfriend.  Natural gas service is currently listed in Complainant’s name. When the account for the Service Address was in her sister’s name (Esther Silfee, Account No. 904502101150) the arrearage was $2,026.62.  (UGI PNG Exhibit I).  When the service was in the name of her former boyfriend (Michael Cotton, Account No. 904502101251) the arrearage was $1,831.32. Id.  Complainant testified that she was made aware of the arrearages under her sister and former boyfriend’s names when the account balances were merged onto her utility bill in February 2010, the date when she applied to have natural gas service put in her name.  Complainant stated on the record, that there was arrearage of approximately “$3,000 to $5,000” under her name prior to when the service was placed in her sister’s name.[footnoteRef:3]  Utility service was listed under the Complainant’s sister’s name sometime during the winter of 2007.  Ms. Silfee testified that she saw/knew utility bills were sent from the Respondent and received at the Service Address, but because the bills were in either her sister’s name or her former boyfriend’s name she did not open them.  As a result, she was unaware that the natural gas bills, for whatever reason(s), were either not paid or under paid.  As a result the arrearage of when natural gas service was in either the sister’s name or former boyfriend’s name totaled $3,857.97 ($2,026.62 + $1,831.32).  The total current arrearage for the Service Address is $8,994.58.   [3:  	Complainant believed that service was in her sister’s name for a couple of years until she moved out and then it was listed under her former boyfriend’s name for about a year although she provided no specific dates as to when this occurred.  ] 


Chapter 1403 of the Public Utility Code, 66 Pa. C.S. § 1403, does not require that the adult occupant whose name is on the mortgage/deed be the same person that requests the service.  The record in this case is clear that service was requested and put in the name of someone other than the Complainant at different times, while the Complainant has owned and resided at the Service Address.  While the natural gas utility bill(s) were not in her name, she was a recipient of the utility service provided.  Based upon her admission of owning and living at the Service Address when natural gas service was provided by the Respondent and upon a reading of Section 1403 of the Public Utility Code, she was (and is) a customer of Respondent and is therefore responsible for the gas bill. 

Section 1403 of the Public Utility Code also defines “Payment Agreement” as follows:

An agreement whereby a customer who admits liability for billed service is permitted to amortize or pay the unpaid balance of the account in one or more payments.

66 Pa. C.S. § 1403 (Definition of “Payment Agreement”).  

Section 1405 of the Public Utility Code regarding payment arrangement reads in pertinent part:

(d)	NUMBER OF PAYMENT ARRANGEMENTS – Absent a change in income, the Commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.  A public utility may, at its discretion, enter into a second or subsequent payment agreement with a customer.

66 Pa. C.S. § 1405(d).  

Ms. Silfee has already received a Commission-issued payment arrangement.  On or about May 19, 2010, BCS issued its determination at BCS Case No. 2664768 which directed the Complainant to pay a total of $795.00 on her natural gas bill consisting of the regular budget amount of $384.00, plus $411.00 towards arrearages. UGI PNG Exhibit III.  Based on the income reported by Ms. Silfee, the BCS determined that Complainant was a level 2 income customer and issued a payment arrangement that, in accordance with 66 Pa. C.S. § 1405, required Ms. Silfee to retire her balance in twenty-five months beginning in June 2010.  Id.

As stated above, while the Commission has the authority to review a payment arrangement to ensure compliance with Chapter 14 of the Public Utility Code, it lacks the authority to establish a second or subsequent payment arrangement, absent a change in a customer’s household income.  A “Change in Income” is defined in Section 1403 of the Public Utility Code as follows:

A decrease in household income of 20% or more if the customer’s household income level exceeds 200% of the federal poverty level or a decrease in household income of 10% or more if the customer’s household income level is 200% or less of the federal poverty level.

66 Pa. C.S. § 1403 (Definition of “Change in Income”).  

“Household Income” is defined in Section 1403 as:

“[t]he combined gross income of all adults in a residential household who benefit from the public utility service.”  

66 Pa. C.S. § 1403 (Definition of “Household Income”).

Ms. Silfee stated that she earns approximately $36,000.00 per year from her employment (or an estimated $3,000 per month ($36,000/12 months = $3,000)).  She is the sole income provider for her household.  Ms. Silfee testified that she lives at the Service Address with her three minor sons.  In addition she did not testify to having experienced any change in the household income since the time of the BCS informal determination at BCS Case No. 2664768 (at that time BCS listed her gross monthly income at 2,574.00 per month) and in fact, the estimated $3,000 she earns each month is an increase over what BCS listed as her gross monthly income.  

In view of these facts, I conclude that Ms. Silfee has failed to carry her burden of proof and show by a preponderance of the evidence that Respondent has violated any Commission statute, regulation or order with regard to any portion of her balance.  Her Complaint requesting a Commission payment arrangement is hereby dismissed and she is directed to abide by the terms outlined in the BCS decision, BCS Case No 2664786, issued on May 19, 2010.
CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the parties to, and the subject matter of, this proceeding.

		2.	Pursuant to 66 Pa. C.S. §332(a), the burden of proof in this proceeding is on the Complainant.

		3.	To establish a sufficient case and satisfy the burden of proof, Complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.

		4.	A showing that the respondent public utility is responsible or accountable for the problem described in the Complaint must be by a preponderance of the evidence.

		5.	A preponderance of the evidence is accomplished by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.

		6.	Any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.

		7.	Substantial evidence has been defined as such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.

		8.	The Commission is authorized to establish payment agreements between a public utility, customers and applicants within the limits established in Chapter 14 of the Pennsylvania Public Utility Code.  66 Pa. C.S. § 1405.



ORDER


THEREFORE,

IT IS ORDERED: 

1.	That the complaint of Denise Silfee against UGI Penn Natural Gas, Inc. at Docket No. C-2010-2189760 is dismissed because Denise Silfee failed to carry her burden of proof. 

2.	That the record at Docket No. C-2010-2189760 is marked closed.


Dated:	January 3, 2011				_____________________________
							David A. Alexander
							Special Agent
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