BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Ray Miller						:	
							:
v. :		C-2010-2151018
:
Duquesne Light Company		 		:
							


INITIAL DECISION


Before
Katrina L. Dunderdale
Administrative Law Judge


HISTORY OF THE PROCEEDING


		On January 4, 2010, Ray Miller (“Miller” or “Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against Duquesne Light Company (“Duquesne Light” or “Respondent”) complaining Respondent’s facilities failed and his air conditioning system did not work due to a failure of Respondent’s transformer to provide three-phase service.  This alleged reliability, safety or quality problem with Respondent’s provision of electrical services to Complainant’s residence resulted in Complainant paying for his air conditioning technicians to visit the service address two times before the technicians were able to determine the failure of the air conditioning system was because Respondent’s facilities did not provide enough of the right quantity of electricity.  Complainant requested the Commission require Respondent to pay for the cost of the two visits by the technician.

		Duquesne Light filed an answer and new matter in response to the complaint on January 27, 2010.  In its responsive pleading, Duquesne Light admitted the transformer failed to provide the three-phase service but avers it was unaware of the problem until informed by Complainant on Saturday, August 15, 2009.  Once informed of the problem, Respondent argues it diagnosed and fixed the problem quickly.  Duquesne Light requests the complaint should be dismissed.  

		On August 26, 2010, the Office of Administrative Law Judge scheduled an initial telephonic hearing in this matter for Monday, November 29, 2010, and the Telephone Hearing Notice was sent to Complainant and Duquesne Light on that date.  On August 27, 2010, the undersigned issued a Prehearing Order.  

		On September 17, 2010, Respondent filed a written request for a continuance on the grounds its witness would be unavailable on November 29, 2010, and indicating Complainant had no objection to the continuance.  On October 4, 2010, the presiding officer granted the continuance request.  On that same date, the Office of Administrative Law Judge rescheduled the initial telephonic hearing for Monday, November 22, 2010.

The presiding officer convened the initial hearing as scheduled on November 22, 2010.  Complainant appeared pro se and Duquesne Light was represented by Krysia Kubiak, Esquire, who presented the testimony of Joe Cataldo.   Respondent offered three exhibits, marked Duquesne Light Exhibits “2” through “4”, which exhibits were admitted into evidence.  The presiding officer received the transcript of the hearing, containing thirty-five (35) pages, on December 27, 2010.  Complainant and Respondent issued final statements on the hearing record in lieu of filing briefs.    

Upon receipt of the transcript, the presiding officer closed the hearing record by Interim Order Closing the Hearing Record on December 29, 2010.

FINDINGS OF FACT

1.	Complainant, Ray Miller, receives mail at 1181 Hillcrest Avenue, Pittsburgh, Pennsylvania 15220 and has an electric service account with Respondent at a facility located at 2639 Brownsville Road, Pittsburgh, Pennsylvania 15227.  (Tr. 7). 
2.	On or about August 11, 2009, Complainant’s facility had electrical service but the air conditioning system, which functions on a 220 current, stopped functioning properly and was unable to cool the interior spaces adequately.  (Tr. 10-13).

3.	On August 11, 2009, Complainant’s technician, South Hills Heating Venting and Air Conditioning (“South Hills HVAC”), inspected the air conditioning system but found nothing wrong with the HVAC system.  South Hills HVAC charged Complainant $179.00 for the service call.  (Tr. 9, 10).

4.	 On August 15, 2009, Complainant again called South Hills HVAC which again inspected the air conditioning system and determined the air conditioning system, which was on a three-phase conductor, was not receiving three-phase service.  South Hills HVAC charged Complainant $119.00 for the service call.  (Tr. 8-10, 12).

5.	 On August 15, 2009, Complainant contacted Respondent at 10:24 a.m. and complained his air conditioning system received only partial power from Respondent.  Respondent’s field technician responded to Complainant’s service address at 11:53 a.m. and repaired the problem by 4:48 p.m.  (Tr. 8, 19-21; Duquesne Light Exhibits 2 & 3).

6.	  Upon arrival, Respondent’s field technician determined the partial power problem experienced by Complainant was due to a failure in Respondent’s transformer which serviced the address.  (Tr. 21-28).

		7.	Respondent has no method to measure or determine if a transformer is about to fail and has no monitoring system in place to record when a failure occurs.  The only way Respondent learns its transformers failed to function properly is when the customer contacts to report a partial or complete power problem.  (Tr. 22-28). 

		8.	The industry standards for electrical distribution companies does not currently include any method to determine if a transformer is about to fail and there are no monitoring systems currently in place within the industry that will monitor the provision of electrical services, such as a remote voltage meter.  (Tr. 23-24).

DISCUSSION

		On January 4, 2010, Complainant filed a formal complaint with the Commission alleging there was a reliability, safety or quality problem with Respondent’s provision of electrical services to Complainant’s service residence and requested the Commission require Respondent to pay him for the cost of the HVAC service calls.

		Complainant argues Respondent’s transformer was faulty which resulted in the air conditioning system getting some power but insufficient power for the air conditioner to function properly.  Complainant asserts Respondent should be responsible for the failure of its own equipment and because its equipment failed and Respondent failed to know its equipment failed, Complainant contends Respondent has not provided him with adequate customer service.  Lastly, Complainant argues he should not be responsible to pay his HVAC technician to determine that Respondent’s equipment failed and Respondent should be responsible to maintain its equipment because he was paying them for three-phase service which Respondent was not providing.

		Respondent admits its transformer was defective but argues it was not negligent in how it maintained its equipment or in how it responded to Complainant’s call.  Respondent’s personnel responded quickly and restored appropriate service within seven to eight hours of when Complainant first contacted Respondent with the partial power complaint.  Respondent avers there is no method to test transformers for projected performance and no means to monitor proper performance except to respond when customers call in complaints.   

“Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, 
and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the Commission.  Subject to the provisions of this part and the regulations or orders of the Commission, every public utility may have reasonable rules and regulations governing the conditions under which it shall be required to render service….”  66 Pa. C.S.A. §1501.

As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof by substantial evidence.  66 Pa. C.S.A. §332(a).  Substantial evidence is defined as such evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.[footnoteRef:1]   [1:  See Norfolk & Western Ry. Company v. Pennsylvania Public Utility Commission, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Board of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); Murphy v. Department of Public Welfare, 480 A.2d 382 (Pa. Cmwlth. 1984).
] 


The Commission has the authority and responsibility to define reasonable service.  66 Pa. C.S.A. §1501 and §1502.  The Commission approves the cost of providing a utility system that is designed to provide reasonable service at reasonable rates ─ not perfect service without regard to cost.  Since reasonable service may result in occasional loss of service or property damage, the Commission is permitted to limit liability.[footnoteRef:2]     [2:  See DeFranscesco v. West Penn Power Company, 329 Pa. Superior Ct. 508, 478 A.2d 1295 (1984).] 


The testimony presented sufficiently proved the transformer servicing Complainant’s air conditioning system failed to function properly.  Both parties agreed what was the problem.  The testimony and evidence presented did show the partial power problem was due to some malfunction or defective condition in Respondent’s equipment.  Yet the fact remains Complainant has not provided sufficient evidence to show Respondent can reasonably monitor the performance of its transformers system-wide or that Respondent is responsible to reimburse Complainant for the cost of two HVAC visits.  

Upon Complainant’s presentation of evidence sufficient to satisfy initially the burden of proof, the burden of going forward with the evidence, sometimes called the burden of persuasion, to rebut the evidence of the customer shifts to Respondent.  If the evidence presented by Respondent is of co-equal value or weight, the burden of proof has not been satisfied by Complainant.  Complainant still must provide additional evidence to rebut the contrary evidence presented by Respondent.[footnoteRef:3]  Complainant did not provide sufficient evidence of the availability of system-wide technology to monitor transformer performance or that the industry standard included routine maintenance by Respondent which routine Respondent failed to follow. [3:  See Morrissey v. Commw., Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967) and Burleson v. Penna. Public Utility Commission, 66 Pa. Commw. 282, 443 A.2d 1373 (1982), aff’d 501 Pa. 443, 461 A.2d 1234.] 


Therefore, Complainant has not met the burden of proving Respondent violated the Commission’s regulations by failing to provide reasonable and adequate customer service when the transformer failed.  Accordingly, the complaint is dismissed in the ordering paragraphs below.
 
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.

		2.	Complainant carries the burden of proving Respondent did not provide reasonable and adequate service.  66 Pa. C.S.A. §332(a).

		3.	Respondent provided Complainant with reasonable and adequate customer service in its provision of electrical services.  

		4.	Complainant failed to meet the burden of proving Respondent did not provide reasonable and adequate service.    

		5.	The Commission is without jurisdiction to consider negligence issues.  Poorbaugh v. Pennsylvania Public Utility Commission, 666 A.2d 744 (Pa. Commw. 1995).	

ORDER


THEREFORE, 

IT IS ORDERED:

That the complaint of Ray Miller versus Duquesne Light Company at Docket No. C‑2010-2151018 hereby is denied because Complainant failed to prove Respondent did not provide reasonable and adequate service in its provision of electrical services on or about August 11, 2009 to August 15, 2009.
	
	 
Date:  January 11, 2011			________________________
							Katrina L. Dunderdale
							Administrative Law Judge
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a)	Ray Miller v. Duquesne Light Company
	C-2010-2151018  

b)	Miller filed a formal complaint on January 4, 2010 complaining Respondent’s transformer failed to provide the three-phase service needed for his air conditioning unit to run properly, and caused him to incur repair costs totaling $298.  Complainant avers Respondent should be responsible to cover the cost of the technicians who found the source of the problem.  Respondent answered the complaint on January 27, 2010.   No briefs were filed.  The record closed on December 29, 2010.

c)	ALJ Dunderdale issued an Initial Decision dismissing the complaint.
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412.983.5834
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DUQUESNE LIGHT COMPANY
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