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I.	HISTORY OF THE PROCEEDING

		This Recommended Decision approves, without modification, the Joint Petition for Settlement of All Issues, which the parties joining therein filed on January 7, 2011.

[bookmark: OLE_LINK1][bookmark: OLE_LINK2]	On July 23, 2010, Duquesne Light Company (Duquesne or Company) filed Supplement No. 35 to Tariff Electric – Pa. P.U.C. No. 24, containing proposed changes in rates, rules, and regulations calculated to produce approximately $87.3 million in additional annual distribution service revenues.  This rate change proposal represented an average increase in distribution rates of approximately 22.6%, which equates to an average increase in total rates (distribution, transmission and generation charges) of approximately 6.7%.  Duquesne’s proposed general rate increase was based on a future test year ending March 31, 2011, and was designed to allow the Company an opportunity to earn an overall rate of return of 8.78%, including an 11.25% return on common equity.  Supplement No. 35 bears a proposed effective date of September 21, 2010.

	Duquesne proposed to increase rates across all rate schedules for residential, small and medium commercial and industrial, and large commercial and industrial customer classes.  Rates would have decreased for all lighting customers under Duquesne’s proposal.  

	Duquesne proposed modifying its rate design for several rate schedules.  First, for schedules Residential Service Heating (RH) and Residential Service Add-on Heat Pump (RA), it proposed to replace the declining block rate structure during the heating season with a flat energy charge per kWh that is lower than the non-heating season energy charge.  Second, it proposed to separate the General Service Small and Medium (GS/GM) rate schedule into three rate schedules:  GS No Demand, GM<25 and GM>25.  Third, Duquesne proposed to eliminate the current variable energy per kWh for schedules General Service Large (GL) and Large Power Service (L), while maintaining a minimum demand charge based on a customer’s contract demand.  However, for schedule General Service Large Heating (GLH), which is the complementary electric space heating rate to schedule GL, the Company proposed to bill a flat energy charge per kWh during the heating months (October to May) and to eliminate the current fixed monthly customer charge during the heating season.  Fourth, for schedule L, Duquesne proposed to eliminate the current declining block demand charge.  Finally, for schedule High Voltage Power Service (HVPS), the Company proposed to eliminate the variable demand charge.

	If the Commission had approved Duquesne’s proposed rate increase and revenue allocation, the majority of the Company’s residential customers—those served under Rate Schedule Residential Service (RS)—would have received an increase of approximately 9.9% on a total billed revenue basis, and approximately 26.3% on a distribution revenue basis.  Approximately 20% of that increase would have been due to an increase in the customer charge from $7.00 to $8.50, while the remainder would be the result of an increase in the rate per kWh.  Under Duquesne’s original proposal, the total average monthly bill for a residential customer using 600 kWh per month would have increased by $7.77, a 9.4% increase.  Those residential customers who take service under Rate Schedule RH would have received an increase of approximately 13.4% on a total billed revenue basis, and approximately 42.0% on a distribution revenue basis.  Those residential customers who take service under Rate Schedule RA would have experienced an increase of approximately 11.8% on a total billed revenue basis, and approximately 43.2% on a distribution revenue basis.  Duquesne’s commercial and industrial customers would have also experienced significant increases in their rates under the Company’s rate increase and revenue allocation proposals.  However, lighting customers would have experienced a decrease in rates.

	On September 16, 2010, an Order was adopted and entered by the Commission which, inter alia, suspended the proposed Supplement No. 35 to Tariff Electric – Pa. P.U.C. No. 24 until April 21, 2011, unless otherwise directed by the Commission, and ordered an investigation to determine the lawfulness, justness, and reasonableness of the rates, rules and regulations contained in the filing.  The Commission’s Order also provided that the case be assigned to the Office of Administrative Law Judge for the prompt scheduling of such hearings as may be necessary, culminating in this issuance of a Recommended Decision.

		Also in its September 16, 2010 Order, the Commission identified the following issues, which it directed the parties and the Presiding ALJs to address in this proceeding:
1. The Commission’s analysis of Duquesne Light’s proposed general rate increase has identified an additional issue, “ring fencing,” that may have a significant impact on the rates to consumers of the utility.  Ring fencing protections allow the risks associated with the jurisdictional utility to be isolated from the risks associated with its affiliates of the consolidated entity.  The Commission has encouraged such protections in the past and would like the parties to this proceeding to address the ring fencing impact on rates.

2. Duquesne’s test year revenue and expense claims must be closely examined to determine their accuracy and the extent to which they support the requested revenue increase.

3. The level of capital investment appearing in Duquesne’s rate base claim must be closely reviewed to ensure that it was prudently made, and that any utility plant acquired is necessary, used and useful to the provision of electric distribution service.

4. Duquesne’s proposed revenue allocation must be carefully examined to determine whether or not it is just and reasonable.

5. Duquesne’s proposal to redesign the rate structure of residential heating and add-on heat pump customers must be carefully examined to determine whether or not it is just and reasonable.

6. Duquesne’s proposal to separate rate schedule GSGM into three new rate schedules must be carefully reviewed to determine whether or not it is just and reasonable.

7. Duquesne’s proposals to redesign the rate schedules for large commercial and industrial customers through the conversion to demand only rates, the elimination of variable demand charges and/or the elimination of declining block demand charges must be carefully reviewed to determine whether or not they are just and reasonable.

8. The cost allocation methodologies utilized in Duquesne’s class cost-of-service study must be thoroughly scrutinized in order to ensure that the results of the study are reasonably accurate, and to determine whether or not they support the Company’s proposed revenue allocation.

9. The cost allocation methodologies utilized in Duquesne’s class cost-of-service study must be thoroughly scrutinized to determine whether or not they support the Company’s proposed rate design changes.

10. Duquesne’s proposed updates to its tariff to clarify certain provisions and eliminate other provisions must be reviewed to determine whether or not such changes are appropriate.

11. Duquesne’s methodology for calculating its health care expenses must be closely examined.

See, Opinion and Order entered September 16, 2010, pp. 3-4; Appendix A.[footnoteRef:1] [1: 	Duquesne and the OCA addressed the issues of concern identified by the Commission in their respective Statements in Support.  See Duquesne St. in Support, pp. 16-24 and OCA St. in Support, pp. 15-17.
] 


		The Commission’s Office of Trial Staff (OTS) entered its appearance in this proceeding, while the Office of Consumer Advocate (OCA) and the Office of Small Business Advocate (OSBA) filed complaints.  The OCA complaint is filed at Docket No. C-2010-2194660.  The OSBA complaint is filed at Docket No. C-2010-2193322.  In addition, the following individuals/entities filed formal complaints that were consolidated in this action:  Linda L. Sullivan at Docket No. R-2010-2153066,[footnoteRef:2] Janet Vento at Docket No. C-2010-2196479, Mary M. Chestnut at Docket No. C-2010-2196790, Donald W. Killmeyer at Docket No. C-2010-2199926, Sarah Divilly at Docket No. C-2010-2199945, Delores D. White at Docket No. C‑2010-2200548, Vicki Courie at Docket No. C-2010-2201179, Rebecca Nesvet at Docket No. C‑2010-2202732, Marie Rubottom at Docket No. C-2010-2202837, Duquesne Industrial Intervenors (DII)[footnoteRef:3] at Docket No. C-2010-2203197, Carolina Ursitti at Docket No. C-2010-2203912, Donald J. Gilbert at Docket No. C-2010-2204100, NRG Energy Center Pittsburgh, LLC (NRG) at Docket No. C-2010-2206586, Jay Folkens at Docket No. C-2010-2213076 and John and Sherry Urban at Docket No. C-2010-2214197.  Petitions to Intervene filed by Citizen Power, Inc. (Citizen Power) and the International Brotherhood of Electrical Workers, Local 29 (IBEW) were granted.[footnoteRef:4]   [2: 		Linda Sullivan was given an “R” docket number in error.  She was actually a protestant; however she was treated as a formal complaint.]  [3: 
	Membership in the Duquesne Industrial Intervenors includes the following companies:  Allegheny Ludlum Corporation, Bayer Corporation, Giant Eagle, Inc., Horsehead Corporation, The Linde Group, United States Steel Corporation, Universal Stainless and Alloy Products, Inc., and the University of Pittsburgh.    ]  [4: 	 	On October 21, 2010, NRG filed a Motion for Leave to File a Petition to Intervene and a Petition to Intervene.  The Motion and Petition were denied in the Second Interim Order issued on November 24, 2010.  NRG is a formal complainant in this proceeding. 
 ] 


		On September 16, 2010, the undersigned Administrative Law Judges (ALJs) issued a Prehearing Conference Order scheduling a prehearing conference for Friday, September 24, 2010.  The prehearing conference was held as scheduled.  Following the conference, on October 4, 2010, a Prehearing Order was issued which, inter alia, established a litigation schedule, including three days of technical evidentiary hearings, beginning on December 7, 2010 and concluding on December 9, 2010, and two public input hearings on Tuesday, October 26, 2010.[footnoteRef:5]    [5: 	 	The public input hearings were held as scheduled.  The first public input hearing was held at 2:00 p.m. on October 26, 2010 in the Holiday Inn-Beaver Falls, Beaver Falls, Pennsylvania.  The second public input hearing was held that evening at 7:00 p.m. in the Allegheny County Courthouse, Pittsburgh, Pennsylvania. 
 ] 


	Technical evidentiary hearings began as scheduled on December 7, 2010.  At the hearing, the parties in attendance informed the undersigned ALJs that they had reached a settlement on all revenue requirement issues and that they were close to achieving a settlement on all remaining issues.[footnoteRef:6]  In light of the ongoing settlement discussions, the undersigned ALJs accepted the parties’ proposal to waive cross-examination on revenue requirement, and admitted all parties’ written testimony and exhibits subject to potential cross-examination on revenue allocation and class cost of service matters.  The undersigned ALJs then canceled the second day of hearing scheduled for December 8, 2010, and reserved the third day scheduled for December 9, 2010 to conduct cross-examination on issues not settled.  Counsel for Duquesne advised the undersigned ALJs that the parties who attended the hearing on December 7, 2010 achieved a settlement in principle of all issues on December 8, 2010.  The parties who attended the first day of hearing on December 7, 2010 waived cross-examination on issues reserved for the December 9, 2010 hearing.  Thereafter, the undersigned ALJs canceled the hearing scheduled for December 9, 2010.   [6: 	 	The following parties were present and represented at the first day of technical evidentiary hearings on December 7, 2010:  Duquesne, the OTS, the OCA, the OSBA, DII, and NRG.  No other parties were present or represented.] 


	On Friday, January 7, 2011, a Joint Petition for Settlement of All Issues (Joint Petition or Settlement)[footnoteRef:7] was filed with the Commission’s Secretary’s Bureau along with a certificate of service of the same on all parties.  The Joint Petition includes Appendices A through H.[footnoteRef:8]  Citizen Power and the IBEW were not signatory parties to the Joint Petition but each filed a letter of non-opposition with the Commission’s Secretary’s Bureau dated January 7, 2011.     [7: 	 	The signatory parties to the Joint Petition are as follows: Duquesne, the OTS, the OCA, the OSBA, DII and NRG.  Hereafter, these parties will be collectively referred to as the “Joint Petitioners.”
    ]  [8: 	 	The Joint Petition, including the appendices, is not attached to this Recommended Decision.
] 


	On January 10, 2011, the undersigned issued a Third Interim Order which consolidated all of the complaints filed opposing the rates, rules and regulations contained in Duquesne’s base rate filing at Docket No. R-2010-2179522.[footnoteRef:9]  Also on January 10, 2011, the undersigned ALJs sent a letter to the parties regarding the filing of written objections to the Joint Petition by non-signatory parties.  Written objections were to be filed by 4:30 p.m. on January 24, 2011.  No written objections were filed.     [9: 	 	This order included all of the formal complaints filed and consolidated, including those which were previously consolidated with this action in the Prehearing Order issued on October 4, 2010.  This was done so that all formal complaints consolidated are listed in one order for purposes of clarity and ease of reference.  ] 


	On January 26, 2011, a Fourth Interim Order Closing the Hearing Record was issued.   

II.    PUBLIC INPUT HEARINGS

		After due advertisement, the October 26, 2010 public input hearings were convened in the service territories, Beaver Falls, Beaver County, Pennsylvania at 2:00 p.m., and Allegheny County Courthouse, Pittsburgh, Pennsylvania at 7:00 p.m.  Duquesne, the OTS and 


the OCA participated in both hearings.  Ratepayer/Complainant Mary M. Chestnut together with four other customers testified at the Beaver Falls hearing.  Ratepayer/Complainant Sarah Divilly and six other witnesses testified at the evening hearing.  Their testimonies are summarized below.

A.	Beaver Falls Public Input Testimony

		Jonathan Bruce, an electrical contractor, owns an electrical contracting business served by Duquesne in New Castle.  Mr. Bruce was contacted by Duquesne concerning the hearing and asked if he would be willing to give his input.  He was “fully supportive” of the Company and stated: 

We do work for western – a lot of work through western Pennsylvania.  We employ anywhere from 150 to 400 people, and we employ many people that work directly on Duquesne Light projects. 

I guess, when I think about Duquesne Light, they certainly support our community, which is important.  They also employ a lot of   people in western Pennsylvania, which is vital, I think, to our economy as a major employer.

Our electrical infrastructure is aging.  You can read a lot about our entire country and the need for electrical infrastructure improvements so that we have reliability in our power, and western PA is certainly one of those areas that needs to continue to do that.

Duquesne Light has made a commitment to continue to do that for our businesses and even more so for the families, the people there, a lot of the families that we employ.  It affects us with a rate increase because we have a lot of employees that are Duquesne Light customers.  So it’s important that we look at a rate increase and how it affects them, but I think it’s even more important that they have reliable power.

Public Input Hearing Transcript (PIH Tr.) 52-53.
  
		


		Customer/Complainant Mary Margaret Chestnut mentioned she had read that an Australian concern, the Duett Group, is selling its 29 percent stake in Duquesne in March 2011.  She wanted to know if the sale was going to affect her rates and/or the requested $87.3 million rate increase.  As a retiree opposing the proposed rate increase, she contended:

These rate increases are going to go across the board to everybody, industrial, all the manufacturing.  It’s all going to filter down to me, the little residential customer that has to take up the increases on the manufacturer who passes it down to the retailer who is going to pass it down to me.

We didn’t get a raise last year, the retired people, for 2010.  We are not going to get this one for 2011, Mr. Eichenmiller, and maybe not in 2012, possibly not 2013, but everything is increasing.  We simply cannot keep up with it.  We cannot keep up with it. 

Everything is going to filter down onto the little residential customer. We simply cannot be the – have all these big companies loaded on our back all of the time.

PIH Tr. 56-57.

		Valerie McElvy, a customer of Duquesne, stated she was glad to testify on Duquesne’s behalf.  As the Director of the Retired and Senior Volunteer Program of Beaver County, she is connected to Duquesne through its employees who volunteer in her program. She testified:

The Duquesne Light employees have been – they have loved coming down and helping us, so now they ask us --- well, they ask me.  

The point of it is they willingly come down. 
		
When they asked me to be a part of this hearing, I thought it would be a wonderful way to express to people that they are not just working every day, that they are also giving back to their community.

They have painted.  They have had food drives and clothing drives. They’ve served meals to the needy and the homeless and the hungry.  


Anything that I have asked them to do, they have been willing to come down and volunteer.

As far as Duquesne Light, I trust Duquesne Light with the decisions that you all have to make.  Yes, I am a consumer as well.  I wear that hat.  I’m also on Borough Council in New Brighton.  Many times we are discussing issues such as this, so I realize that rate increases sometimes have to happen.

PIH Tr. 59-60.

		Mike Toomey is the property manager at the ACS Pittsburgh Data Center, which is housed in a 108,000 square foot building with a 64,000 square foot data center.  His Duquesne Sales Representative, Judith Kroll, made him aware of the public input hearing.  He explained that his elderly neighbor’s electricity had been disrupted for a few days during the February snowstorm.  Once he made his sales representative aware of the situation, his neighbor’s electricity was restored within an hour or so.  Mr. Toomey noted:

Electricity is very critical to the nature of our business.  Duquesne Light service has been very reliable since their recent infrastructure upgrade. 

Power is our lifeblood, the reliability of it.  I can truthfully say that the customer service relationship and reliability of Duquesne Light’s power is outstanding.

I’m also a customer of Duquesne Light.  I’m not a big fan of any price increase anywhere in life.  I’m a conservative.  However, in this situation, with all the infrastructure upgrades that Duquesne Light has made, I am talking in their defense, or on their behalf, rather.

PIH Tr. 61-65. 

		Garrett Fabian testified:

My job title is Energy Manager for Conservation Consultants.  I am a residential customer of Duquesne Light.



My organization is a contractor of the Duquesne Light Company, and the representative of Duquesne Light asked my supervisor if someone from our organization would testify on behalf of Duquesne Light as to the services it provides for its low-income customers.

Specifically what I do with Conservation Consultants as an energy manager for Duquesne Light, I do educational work for their customers under the banner of a program they have called the Smart Comfort Program.

I spend about 45 minutes to an hour per home asking the customers about what different types of electric-using household appliances they have.  I am able to break down their monthly bill item by item, show them where their costs are going. 

Once, I have identified what factors in their home are leading to their high use, I give them specific one-on-one education of how to use those appliances at peak efficiency.

PIH Tr. 67-69.

B.	Allegheny County Courthouse, Pittsburgh Public Input Testimony

		Mary Sally testified:
I’m the customer service manager of the Dollar Energy Fund, and I am a customer of Duquesne Light.

Our organization was founded in 1983 to help the growing number of local low-income families who struggle to pay their monthly utility bills.  We provide those in need with a one-time assistance grant to help them restore or maintain safe electric, gas or water service.

Duquesne Light signed on as our first utility partner and has demonstrated their commitment to helping their low-income customers through their involvement with our organization for the past 27 years.

Duquesne Light matches dollar-for dollar every hardship fund donation we receive and use to benefit their low-income customers.  Since 1983, they have contributed over six million dollars in matching funds.



We are proud to be associated with a company that remains committed to help those who are less fortunate.

PIH Tr. 87-88. 

		Complainant/Customer Sarah Divilly opposed the requested rate increase.  Ms. Divilly maintained:

Your, Honor, please don’t give Duquesne Light a rate increase because the economy is bad. 
 
I know some missionaries from Africa, and their light is off for over two years.  I did help to pay the bill because I felt bad, you know.  They still have no light.

Duquesne Light, on their bill, they say that you can give a dollar to people that can’t pay their bill.  I don’t know who is getting that money or what, but these people do need help.

I think Duquesne Light should call the people and say, I see your light has been off for a few years, how are you making it?  Can we help you?  Do things for the people.

PIH Tr. 91.
		
		Stephan Dake, president and an owner of Sergeant Electric, performs a lot of construction work for Duquesne.  He contended:

Duquesne Light’s continued viability and ability to continue expenditures on upgrading the grid, upgrading their distribution and transmission system is obviously pretty important to our company. 

We employ exclusively IBEW union electricians, and typical payrolls run anywhere from 250 to 350 employees on a monthly basis. 

I’m sure you are all aware of Duquesne Light’s relatively aggressive program over the last few years to upgrade that grid and distribution system, replace a lot of components, provide for increased power distribution capacity, which, of course, is vitally important to our rebuilding here in the city, building a high-tech community, and in fostering new businesses and also energy-efficiency as it applies to even residential demand control.

I just wanted to come and make a point that we have always had a very
good relationship with Duquesne Light.  They have always been fair, and we enjoy our relationship with them as a subcontractor to a client or customer. 

To the degree they have asked for additional rate compensation, I can certainly state quite factually, based on what I see around the country, because we have a lot of operations in central and southern Indiana, the Duquesne Light system has needed some upgrades.

PIH Tr. 93-95.
		
		Robert Paul Grzywinski has been a Duquesne customer for 30 years.  He is an electrical supervisor for Lamar Advertising.  Mr. Grzywinski said:

We have hundreds of billboards throughout this area.  Our area includes Pittsburgh, DuBois, Bedford, Washington, PA, and Uniontown.  We deal with Duquesne Light Company, Allegheny Power, FirstEnergy, Bedford Rural Electric.  Duquesne Light is our largest provider in this area. 

They (digital billboards) are powered by electricity 24 hours a day seven days a week.  They are constantly on, so again, electricity is very vital to those boards and to our company making money and employing our employees.

I’ve been working with Duquesne Light for the last four years through Lamar.  I was assigned a contact for our commercial account.  Her name is Judith Kroll.  Any time I have a problem, I deal with Judith Kroll.  She takes care of the commercial accounts.

Duquesne Light has provided us with quality customer service and power.  Like I said, of all the power companies I have dealt with, Duquesne Light is the most reliable and customer supportive.  The program for the commercial account customers is geared to the customer’s needs.



They (Duquesne) are very customer-friendly and cooperative.  They provide employment and a tax base for this area, which is very vital to this area.

PIH Tr. 97-100. 
		
		Customer Sam McMahon testified he was representing UPMC.  According to Mr. McMahon, his testimony like others was primarily testimonial.  He commented:

I guess I should start out with a disclaimer.  That is, UPMC, in the past has been a participant in an ad hoc group known as Duquesne Industrial Intervenors.  We chose not to be involved in this rate case, but we frequently are involved in cases through the DII.

Who is UPMC?  We are an eight billion dollar integrated global health system.  Primarily, we are located headquarter-wise here in Pittsburgh. 

We employ over 50,000 western Pennsylvanians in primarily health care.

Our employees are spread over 20 hospitals, 400 doctors’ offices and a large number of administrative offices.  The point is, we have pretty much covered every rate class.  We even have some residential facilities that are under a Duquesne Light rate. 

Our profile, the electric profile, we consume over 400 million kilowatt hours a year, and 370 million of that is on Duquesne Light.  Of 370, 340 of that 370 million are spread between the largest classes, L, GL and GHL.

What I wanted to characterize is, of course, that reliability is of the utmost importance when you are talking about hospitals.  Working with Duquesne Light, we have always worked to have each hospital served by two separate substations so that a misplaced tractor-trailer won’t take a hospital down.

You are also aware that hospitals, by state and federal law are required to have backup generation.  In many ways, we are probably one of the largest capable generators in the area.

We had situations where Duquesne Light, trying to do some maintenance in a particular area, would say, can you get off the grid, for you know, the next half-hour?  We would fire up our generators.  This was – we weren’t compensated for that.  It was just cooperation between mutually respected entities in this community.

Duquesne Light, again, is very cooperative.

How does my testimony relate to today’s hearing?  As I said, it was meant to be a testimonial.  Our ability to generate – we are a hospital, but I have to tell you, we have very capable people that are manning the steam, the power houses, very capable equipment in generation.  That mix, in some ways give us an affinity with Duquesne Light that other customers would not have.

With Duquesne Light, it’s a proactive, we’re your partner.

PIH Tr. 102-105.

		CARES Representative, James Harland, is a Duquesne customer. Mr. Harland related:

Through community-based organizations, Duquesne Light employs CARES representatives.  We make home visits to those individuals at risk with the primary purpose of assessment and referral.  

We are able to process LIHEAP, Dollar Energy and Crisis Grants that they would otherwise not receive. We can also help with their enrollment for other utility companies’ CAP programs.

Through Duquesne Light’s universal service programs, the customer assistance program, CAP, Duquesne Light provides low-income and payment-troubled customers with affordable reduced budget payments.

Duquesne Light, through the universal service program, serves a huge number of low-income individuals.  I believe it is one of the few utilities that has, through its CARES program, remained committed to the original intent of the PUC legislation to help our most vulnerable citizens.

PIH Tr. 109-110.

		


		Mary Ann Heneroty, a Duquesne customer and CEO of Catholic Youth Association, testified as follows:

CYA is a non-profit organization that was begun in 1925.  We currently serve over 2,000 people at four sites.

We serve the elderly with programs such as Meals-On-Wheels, adult day services, senior centers, transportation and health and wellness.  We serve children with child care, summer camp and scouting. 

Because of the growth in programs in recent years and the demand for services, we were faced with several electrical issues this year.

Duquesne Light stepped forward and became a community partner helping us solve our energy needs.  The first need was for outdoor lighting.  Under their Power of Light program, Duquesne provided outdoor lighting for two of our senior centers. 

They provided over $40,000 in supplies and services to illuminate the parking lots.

The second issue involves the amount of power coming into the building.  Due to increased service demands, Duquesne Light agreed to provide a change of service to the Stephen Foster Community Center (in the Lawrenceville neighborhood of Pittsburgh), providing new poles, wiring and tree trimming.  Without this direct grant, we would have faced some serious issues, like blowing fuses and living with a potentially dangerous situation.

All of us at CYA are very grateful that we discovered this program, and we are also very grateful for the professionalism of their (Duquesne) employees.

PIH Tr. 112-114.

		In summary, individual ratepayers without a direct business connection to Duquesne opposed the rate increase as unreasonable.  Those witnesses with a direct business connection to Duquesne favorably testified as to the Company’s reliable service and community involvement.



III.	DESCRIPTION AND TERMS OF SETTLEMENT

		The eighteen-page Joint Petition for Settlement of All Issues includes eight appendices.  Appendix A[footnoteRef:10] is the proposed tariff including the user rate increases to be filed upon approval of the Settlement.  Appendix B verifies the Company Revenue at the Proposed Settlement Rates.  Appendices C, D, E, F, G and H are the Statements in Support of the Settlement of Duquesne, OTS, OCA, OSBA, DII and NRG, respectively.  [10: 	 	Appendix A consists of a clean and red-lined version of the form tariff supplement.  The red-lined version is a red-line of the tariff in effect at the time of the rate filing in July 2010. 
	] 


		The Joint Petitioners submit that the effect of the settlement upon the average residential default service customer’s total monthly bill will be as follows:[footnoteRef:11] [11: 	 	The estimated monthly bills are based on the Company’s default service rates and surcharges as of July 23, 2010, the date of the Company’s filing.  ] 


	
	Effective on Date of Rate Filing
	Proposed
	As Settled

	Residential Customer
(600 kWh/mo.)
	$82.83
	$90.60
	$87.10



		The essential terms of the Joint Petition, set forth in Part II.  Settlement Provisions, Paragraphs 26 through 36, state:

	
	The Joint Petitioners agree as follows:

		A.	Revenue Requirement

	26.	Duquesne Light will be permitted to increase rates by amounts designed to produce an increase in distribution revenues of $45.7 million annually, which includes future test year universal service costs that will be recovered under the Company’s Universal Service Charge Rider (“Rider No. 5”) and consumer education costs to be recovered through the Consumer Education Surcharge.  These rates will become effective for service rendered on and after April 21, 2011.  Specifically, the revenue requirement agreed to in this Settlement 


includes a total of $21,613,815, including gross receipts tax, in Universal Service Costs for the future test year ending March 31, 2011 (inclusive of $2.4 million of arrearage forgiveness for CAP customers) that will be recovered through the reconcilable Universal Service Charge Rider provided for in this Settlement and $895,507 of consumer education costs that will be recovered through the Consumer Education Surcharge, as shown in Appendix “B.”[footnoteRef:12]   [12: 	 	In other words, the Company’s Universal Service Costs will be recovered (prospectively) via Rider No. 5, rather than in base rates.
] 


	27.	The Company agrees to withdraw/remove its proposed adjustment to book reserve, addition to rate base and depreciation expense characterized as an unrecovered adjustment for amortization.
 
	B.	Revenue Allocation and Rate Design
	28.	Under the Settlement, the Joint Petitioners agreed to eliminate the proposed rate decreases to mitigate the burden on those rate schedules subject to a rate increase.  The proposed rate increases for all other rate schedules were generally scaled back proportionally from the Company’s originally proposed rates.  The Joint Petitioners agreed to re-allocate the scaled back increases among the small and medium general service commercial and industrial rate schedules (GS, GM and GMH) to provide greater movement toward cost of service.  In addition, rates for lighting rate schedule SM were increased slightly by approximately $500,000, or 5.3%.[footnoteRef:13]  This agreed upon revenue allocation is for settlement purposes only and does not represent any parties’ particular position or acceptance of the Company’s class cost of service study. [13: 	 	Appropriately, the SM increase is less than 0.5 times the system average increase of 11.7%, since the class is providing a present rate of return above the system average.] 


	29.	The customer charge for Rates RS, RH and RA will be the current rate of $7.00 per month, as opposed to the requested customer charge of $8.50 per month.

	30.	The customer charge for Rate GS will be the current rate of $7.00 per month.  The customer charge for Rate GM will be $30.00 per month for customers with monthly demands less than 25 kW and $43.00 per month for those customers with monthly demands greater than or equal to 25 kW.

	


	31.	Current Rate L demand charges will be increased by the same percentage to achieve the base distribution revenues for that rate schedule as set forth in Appendix “B.”

	32.	Current Rate GL demand charges will be increased by the same percentage to achieve the base distribution revenue for that rate schedule as set forth in Appendix “B.”

	33.	Rate GLH will include a monthly customer charge of $43.00 per month.  

	34.	The Untransformed Service Credit under Rate L will be increased by the amount of the percentage increase to Rate L distribution rates.

	35.	All consumer education costs will be recovered through the Consumer Education Surcharge (“Rider No. 1”).  Commencing April 21, 2011, all consumer education costs will be removed from base rates.  In order to avoid customer confusion associated with multiple changes to Rider No. 1 rates, the current Rider No. 1 rates will remain in effect through May 31, 2011 pursuant to the schedule set forth in Rider No. 1.  The Company will submit its annual Consumer Education Surcharge reconciliation filing on April 1, 2011 for proposed rates effective on June 1, 2011.  Rates to become effective on June 1, 2011 will reflect the Company’s projected consumer education costs for June 1, 2011 through May 31, 2012, any net over or under collection for the prior calendar year, and removal of consumer education costs from base rates as of April 21, 2011.

	36.	The Company will retain tariff Rule 4, which enables the Company to enter into special contracts with industrial and commercial customers having load of at least 100 kW to address changing business needs. 

Joint Petition ¶¶26-36, pp. 7-9.

		In Paragraphs 37 through 50, there are additional Settlement provisions under subheadings, Pensions, Universal Service, Smart Meters, Other Post-Employment Benefits (OPEBs) and IRS Repair Allowances.[footnoteRef:14] [14: 		Only some of the provisions of the additional subheadings are noted here. ] 



The Pensions subheading, among other terms, provides for the following: 

Commencing with calendar year 2001, Duquesne Light agrees it will deposit into its pensions trust an amount equal to $55,000,000; provided, however, that contributions(s) in any year excess of the foregoing may be used on a cumulative basis to satisfy further contributions obligations under this Settlement. … Duquesne Light will meet these contributions requirement unless it applies for and receives authority from the Commission to contribute a lesser amount. …

   Joint Petition ¶37, pp. 9-10.

		The Universal Service terms, in part, state:

Duquesne Light’s Rider 5 has been revised to provide a credit to reduce CAP customer discounts included in the Rider 5 charge to the extent that the monthly CAP enrollment level exceeds 35,700 customers.  Specifically, the recoverable CAP discounts will be reduced by the number of CAP participants in excess of 35,700 times the average CAP credit and arrearage forgiveness costs times 10.43%.  The participation level above which the offset shall be applied will be reset in each distribution rate case.

Duquesne Light will implement a CAP Plus Plan, upon receipt of approval from the Commission, designed to adjust CAP customer payments to avoid an increase in the total discounts offered to all CAP customers after consideration of LIHEAP grants applied to individual CAP customers’ accounts.  Duquesne will consult with the OCA, the Bureau of Consumers Services, and the OTS to discuss its proposed CAP Plus Plan and file its proposed CAP Plus Plan with the Commission no later than April 1, 2011.  The above stated conditions that are contained in this Paragraph will not be applicable in the event that the Department of Public Welfare changes its current policy and allows Duquesne Light to apply LIHEAP grants to CAP credits. 

Duquesne Light agrees to follow Commission guidelines and limit eligibility for its CAP program to customers with income at or below 150% of the Federal Poverty Level, except as provided in this paragraph, and will not extend CAP eligibility to seniors with income above 150% of the Federal Poverty Level.  Duquesne Light shall be permitted to grandfather its existing senior customers so that they will not be removed from the current benefit programs, as long as their income levels are at or below 200% of the Federal Poverty Level.     

Upon implementation of the necessary computer programming changes, Duquesne Light will ensure that CAP customers: (1) pay at least the minimum amounts specified in the Commission’s CAP policy statement, and (2) receive no more than the maximum CAP shortfall amounts specified in the Commission’s CAP policy statement, unless the customer meets exceptions set forth in the policy statement.

Joint Petition ¶¶38-47, pp. 10-12.
		
 		To fulfill the Commission’s smart meter surcharge requirements resulting from the proceedings in Petition of Duquesne Light Company for Approval of Smart Meter Technology Procurement and Installation Plan, Docket No. M-2009-2123948, and for that purpose only, the parties agreed:

Duquesne Light will use a 10% return on common equity and a capital structure with no more than a 46% common equity ratio.  The 10% return on common equity and capital structure ratios are limited solely to establishing the Company’s smart meter surcharge for a three-year period following the effective date of rates in this proceeding consistent with the Commission’s Smart Meter Order at Docket No. M-2009-2123948 entered on May 11, 2010 or until the return on equity percentage and capital structure ratios are reset in the Company’s next base rate case, whichever is sooner.  It is understood and agreed that this Settlement is the result of compromise and does not reflect any Party’s positions with respect to the current cost of common equity or capital structure for Duquesne Light.

Joint Petition ¶48, pp. 12-13.

		Under the OPEBs provisions, the parties submit, in part: 

The Company’s rate allowance for OPEBs (Other Post-Employment Benefits) is based upon the estimated SFAS (Statement of Financial Accounting Standards) 106 cost for the Future Test Year of approximately $5.035 million, which reflects a two-year normalization of the expected Net Periodic Benefit Cost for 2011 and 2012.  The expense component included in rates is approximately 50% of this 


estimated cost ($2.5175 million).  The remaining 50% of actual SFAS 106 cost will be the amount to be capitalized on the Company’s books.

Joint Petition ¶49, p. 13.

		The parties stipulated to an IRS Repair Allowance as follows:

If the Company implements changes in income tax accounting for repairs pursuant to proposed IRS regulations issued in March 2008 and Revenue Procedure 2009-39, the Company will record the “catch-up” (representing the refund for the cumulative effect of the election, also referred to as the Section 481(a) adjustment) reduction to its income tax liability in account 282 on its regulated books of account, when such catch up refund amount is received.  This will increase the ADIT (Accumulated Deferred Income Taxes) which results in a decrease in rate base.  As to the ongoing current deduction, the Company will likewise record the annual reduction in its income tax liability from adoption of changes in income tax accounting for repairs pursuant to proposed IRS regulations issued in March 2008 and Revenue Procedure 2009-39 in account 282 on its regulated books of account each year which will also result in a reduction to its rate base (by increasing its ADIT).  Finally, the Company will reflect all adjustments to the foregoing as a result of IRS adjustments in the amounts originally claimed by the Company in account 282 on its regulated books of account for reporting and ratemaking purposes as such adjustments occur. 

Joint Petition ¶50, pp. 13-14.

		The Joint Petitioners maintain the Settlement resulted “…after extensive investigation of Duquesne Light’s filing, including extensive informal and formal discovery and 
the filing of direct, rebuttal and surrebuttal testimony….”  Joint Petition ¶52, p. 14.   The Settlement is in the public interest, they contend, for the following reasons:  a) the necessity of additional administrative and potential appellate proceedings at a substantial cost to the Joint Petitioners and the Company’s customers will be avoided; and b) the proposed rates will allocate the agreed upon revenue increase to each customer class in a fashion that is reasonable based upon the rate structure and cost of service positions expressed in the testimony and exhibits of the various settling parties.  Joint Petition ¶¶53-55, p. 15.     

		The Settlement is conditioned upon Commission approval together with additional provisions, which are not reiterated here.  See Joint Petition ¶¶56-62.  The Joint Petitioners conclude and respectfully request the ALJs and Commission approve the proposed Settlement, without modification; the associated complaints be mark closed; and the entry of an Order terminating the proceedings and authorizing Duquesne to file the tariff attached as Appendix A to become effective for service rendered on and after April 21, 2011.[footnoteRef:15]		 [15: 		Page 17 of the Joint Petition, ¶3, contains a typographical error listing the requested effective date for the proposed tariff as April 21, 2010.  The correct effective date is April 21, 2011 as listed in Appendix A, page 1.  ] 


IV.	DISCUSSION

The Commission encourages parties in contested on-the-record proceedings to settle cases.  See, 52 Pa. Code §5.231.  Settlements eliminate the time, effort and expense of litigating a matter to its ultimate conclusion, which may entail review of the Commission’s decision by the appellate courts of Pennsylvania.  Such savings benefit not only the individual parties, but also the Commission and all ratepayers of a utility, who otherwise may have to bear the financial burden such litigation necessarily entails.

	By definition, a “settlement” reflects a compromise of the parties’ positions, which arguably fosters and promotes the public interest.  When parties in a proceeding reach a settlement, the principal issue for Commission consideration is whether the agreement reached suits the public interest.  Pa. P.U.C. v. CS Water and Sewer Associates, 74 Pa. P.U.C. 767, 771 (1991).  In their supporting statements, Duquesne, the OTS, the OCA, the OSBA, DII and NRG conclude, after extensive discovery, the filing of testimony, and discussion, that this Settlement resolves all contested issues in this case; it fairly balances the interests of Duquesne and its ratepayers; it is in the public interest and; it should be approved.  The Joint Petitioners declare this Settlement is in the public interest, because acceptance of this Settlement will avoid the necessity of further administrative and potential appellate proceedings at what would have been a substantial cost to the Joint Petitioners (Joint Petition ¶53, p. 15).  The Joint Petitioners also 


declare this Settlement is in the public interest, because the rates reflected in this Settlement will allocate the agreed-upon revenue requirement to each customer class in a manner that is reasonable in light of the rate structure and cost of service positions advanced in the testimony and exhibits of the various parties (Joint Petition ¶54, p. 15). 

A.	Duquesne’s Position

	Duquesne believes the Settlement achieved in this proceeding is in the best interests of the Company, its customers and the parties.  Initially, Duquesne asserts that the complete Settlement among all active parties in this major electric rate proceeding provides strong evidence that the Settlement is reasonable and in the public interest, given the diverse interests of these parties and the active role each played in this proceeding.  The Settlement reflects a carefully balanced compromise of the interests of all of the Joint Petitioners, according to Duquesne.  Duquesne argues that, for these reasons and the reasons set forth in its Statement in Support, the Settlement is just and reasonable and should be approved.  Duquesne St. in Support, pp. 2-3.  

	Moreover, according to Duquesne, the Settlement was achieved after a comprehensive investigation of Duquesne’s operations and finances.  In addition to informal discovery, Duquesne claims it responded to more than 435 formal discovery requests, many of which had multiple subparts.  Duquesne recounts that the parties filed five rounds of testimony, including the Company’s direct testimony, the Company’s supplemental testimony to respond further to Commission-identified matters, other parties’ direct testimony, rebuttal testimony and surrebuttal testimony in accordance with the litigation schedule established in the Prehearing Order (later modified to include the supplemental testimony).  Moreover, Duquesne further asserts that the parties participated in numerous settlement discussions and formal negotiations which ultimately led to the Settlement.  Duquesne St. in Support, p. 2.    

	Finally, Duquesne claims the parties in this proceeding, and their counsel, have considerable experience in rate proceedings.  According to Duquesne, their knowledge, 


experience and ability to evaluate the strengths and weaknesses of their litigation positions provided a strong base upon which to build a consensus in this proceeding for a settlement of all issues.  Duquesne St. in Support, p. 2.    

1. Revenue Requirement

	The Settlement provides for a distribution revenue increase of $45.7 million which includes future test year universal service costs that will be recovered through the implementation of the Company’s proposed Universal Service Charge (Rider No. 5) and consumer education costs to be recovered through the Consumer Education Surcharge (Rider No. 1).[footnoteRef:16]  Duquesne points out that the distribution revenue increase of $45.7 million provided for in the Settlement is approximately 52% of the Company’s original request of $87.3 million. Duquesne St. in Support, p. 3.   [16: 	 	In addition, the Settlement provides that the initial charge under Rider No. 5 will also reflect projected increases in universal service costs subsequent to the future test year, and be subject to annual reconciliation.] 


	The Company’s Director of External Affairs, Mr. Frederick J. Eichenmiller, explained that the combination of the recent financial crisis/economic downturn and new funding rules under the Pension Protection Act of 2006 (PPA) require Duquesne to make significant contributions to its pension plan in the future test year of this case, as well as in subsequent years.  Duquesne Light St. 1, p. 4.  According to Duquesne, the financial crisis/economic downturn also is increasing the Company’s costs for providing assistance to low-income customers under the Company’s Customer Assistance Program (CAP).  Moreover, as of the end of the future test year, Duquesne will have increased its net utility distribution plant by approximately $263 million since its last base rate proceeding in 2006.  Duquesne Light St. 1, p. 4.  Duquesne filed its last distribution rate case in the spring of 2006.  Duquesne St. in Support, p. 4. 

	Duquesne claims that, due to these factors, the Company’s overall rate of return on rate base was decreasing over the past several years.  Mr. Eichenmiller explained that the 


Company’s overall return on rate base for the future test year ending March 31, 2011 was projected to be only 5.48%.  Duquesne Light St. 1, p. 8.  According to Duquesne, this is lower than the Company’s long-term debt cost rate of 6.07%.  Duquesne Light St. 12, p. 20.  Duquesne asserts that the $45.7 million increase will provide the Company recovery of its expenses, including the expense component of pension contributions, and provide the Company with the reasonable opportunity to earn a fair return.  Duquesne believes the revenue increase in the Settlement should allow the Company to attract capital on reasonable terms and allow the Company to continue to provide safe and reliable service to customers.  Duquesne St. in Support, p. 4. 

	According to Duquesne, the revenue requirement under the Settlement is generally a “black box” number.  The Joint Petitioners entered into a “black box” Settlement wherein the Joint Petitioners do not specifically identify revenues and expenses that are allowed or disallowed.  Duquesne claims the “black box” concept often facilitates settlement agreements because parties are not required to identify a specific return on equity (ROE) or identify revenues and/or expenses that are allowed or disallowed.  This process, according to Duquesne, allows a settlement without requiring parties to abandon or reverse their positions on important issues, which could impact their positions in later cases.  Duquesne St. in Support, p. 5.

		Duquesne points out that exceptions to the “black box” concept under this Settlement were made to specify universal service costs to be recovered under Rider No. 5 and consumer education costs to be recovered under Rider No. 1.  According to Duquesne, the parties had to specify the amounts to be recovered under Rider No. 5 and Rider No. 1 in order to develop the Settlement rates.  In addition, the Settlement specifies that Duquesne agrees to withdraw its proposed adjustment to book reserve, addition to rate base and depreciation expense that was claimed by the Company as an unrecovered depreciation reserve adjustment.  Joint Petition ¶27, p. 7.[footnoteRef:17]  This adjustment related to the Company’s request to complete the conversion to amortization accounting that was presented in the last base rate case at Docket No. R-00061346.  Duquesne Light St. 8-R, p. 2.  The OTS objected to this adjustment in its testimony.  OTS St. 3, p. 7.  [17: 	 	Duquesne cites Settlement ¶26 (Joint Petition ¶26) in its Statement in Support in error.  Joint Petition ¶27 addresses the agreement to withdraw/remove Duquesne’s proposed adjustment to book reserve.    ] 

 
	The Joint Petitioners also specified a return on equity and an equity component for purposes of the Smart Meter Recovery, as directed by the Commission.  Duquesne St. in Support, p. 5.

2.	Pensions  

	The Settlement includes provisions concerning the amount of Duquesne’s ongoing pension contributions.  The Company’s Director of Finance and Treasurer, Mr. Bordo, explained that the Company’s cash contributions to pensions are expected to be over $178 million for calendar years 2011 through 2013.  Duquesne Light St. 3-S, Ex. DBB-2.  Duquesne claims it is required to make these significant contributions due to increased funding requirements under the PPA (Pension Protection Act of 2006)[footnoteRef:18] and declines in asset values as a result of the recent economic downturn.  Duquesne St. in Support, p. 6. [18: 	 	Duquesne Light St. 3, p. 13.
] 


Under the Settlement, Duquesne agreed to contribute to its pension trusts an amount equal to $55 million per year commencing with calendar year 2011.  Under the Settlement, if contributions are made in any year in excess of the $55 million, Duquesne may use the cumulative excess to satisfy future contribution obligations required pursuant to the Settlement.  Joint Petition ¶37, p. 9.[footnoteRef:19]  Duquesne will annually report contributions to the Commission and the OTS, the OCA and the OSBA to allow monitoring of the commitment, according to the Settlement terms.  Duquesne believes this Settlement provision is important because it will ensure that adequate funds are contributed to the Company’s pension plans.  Duquesne St. in Support, p. 6. [19: 	 	Duquesne cites Settlement ¶36 here in error.  Settlement ¶37 (Joint Petition ¶37) addresses the topic, “Pensions.”    ] 


The Settlement also will allow Duquesne to include in rate base the capitalized amount of actual pension contributions (50%), net of related accumulated deferred income taxes, for ratemaking purposes.  Joint Petition ¶37, p. 9.[footnoteRef:20]  However, depreciation expense will be based on the amounts capitalized under SFAS 87 recorded on the Company’s books.  According to Duquesne, this approach allows the Company to maintain its books in accordance with Generally Accepted Accounting Principles (GAAP) and also reflect in rate base the excess of cash contributions to be capitalized over amounts of pension costs capitalized per books, net of deferred taxes.  Duquesne St. in Support, p. 6.  [20: 	 	Duquesne cites Settlement ¶36 here in error.  Settlement ¶37 (Joint Petition ¶37) addresses the topic, “Pensions.”    ] 


Duquesne asserts that the pension provisions in the Settlement represent a significant compromise by the Company in this proceeding.  Duquesne’s position had been that it should be permitted to include the full capitalized component of actual pension contributions in rate base and to depreciate such additions to rate base on a current basis, without any adjustment for deferred taxes.  Duquesne Light St. 6-R, p. 15.  The Company originally proposed that it be permitted to recover both a return on its capitalized pension contributions through rate base and a return of its capitalized pension contributions through depreciation expense.  The OCA disagreed and argued that the Company should only include the lower SFAS 87 capitalized amounts and related depreciation expense.  OCA St. 1, pp. 5-6; Duquesne St. in Support, p. 7.  

In rebuttal testimony, the Company argued that the OCA position would result in an unreasonable amount of regulatory lag on its cash investment in pensions due to:  (1) a significant difference between the Company’s actual cash contributions and the SFAS 87 amounts, and (2) the fact that the SFAS 87 amount will not catch up to the Company’s actual cash contributions in the near future.  Duquesne Light St. 3-R, p. 17.  As a compromise in this proceeding, the Joint Petitioners agreed that the Company could earn a return on the capitalized amount of its actual cash contributions in base rates but that the Company’s depreciation expense for book and ratemaking purposes would be based on the SFAS 87 capitalized amounts.  


Duquesne believes that this is a reasonable compromise of this issue.  Duquesne St. in Support, p. 7.

3.	OPEBs

The Settlement contains specific provisions for meeting the Company’s Other Post Employment Benefits (OPEB) requirements.  Under the Settlement, the Company’s rate allowance is based on an OPEB cost of $5.035 million.  The expense component included in rates is approximately 50% of this cost.  In addition, under the Settlement, the Company has agreed to deposit into its Voluntary Employee Beneficiary Associated (VEBA) trust the full amount of annual OPEB costs calculated by the Company’s actuary pursuant to SFAS 106.  The Company accounts for the difference between the net periodic post-retirement benefit expense determined annually by the actuary in accordance with SFAS 106 and the amount of SFAS 106 post-retirement benefit expense used to establish rates.  That difference is recorded as a regulatory asset or liability and will be expensed or credited in future rate proceedings in determining OPEB expense included in rates.  Duquesne asserts that the Settlement provisions related to OPEBs provide clarity regarding the ratemaking and accounting treatment of OPEBs, provide for funding of the VEBA trust and provide that the Company will be able to recover its expected OPEB costs.  Further, Duquesne points out that any over or under recovery of costs is to be amortized in future base rate proceedings.  Duquesne St. in Support, pp. 7-8.

4. Smart Meters

Under the Settlement, the Joint Petitioners agreed that Duquesne will use a 10% ROE and a capital structure with no more than 46% common equity for establishing the Company’s smart meter charge (SMC) for a three-year period following the effective date of  


rates in this proceeding.[footnoteRef:21]  Joint Petition ¶48, p. 12.[footnoteRef:22]  In the Commission’s Order approving the Company’s smart meter filing, the Commission held that in the event parties settle future Company base rate proceedings, parties are to establish capital structure ratios and an ROE for the Company to use in calculating its SMC.  Petition of Duquesne Light Company for Approval of Smart Meter Technology Procurement and Installation Plan, Docket No. M-2009-2123948, Order entered May 11, 2010, pp. 19, 25.  Consistent with the Smart Meter Order, the Joint Petitioners agreed to a capital structure ratio and ROE for the Company’s SMC.  Duquesne St. in Support, pp. 8-9. [21: 		 Duquesne notes that these numbers were agreed to for settlement purposes only and do not reflect the Company’s or any party’s position with respect to the current cost of common equity or capital structure to be used in determining base rates for Duquesne.  Duquesne St. in Support, pp. 8-9.
]  [22: 	 	Duquesne cites Settlement ¶47 in its Statement in Support in error.  Settlement ¶48 (Joint Petition ¶48) addresses Smart Meters.] 


5. Universal Service

Duquesne proposed to recover its universal service costs through a Universal Service Charge, Rider No. 5.  According to Duquesne, in recent years it has experienced increasing CAP participation levels and increasing universal service costs.  Duquesne Light St. 10, p. 3.  Duquesne asserts that its proposal to recover universal service costs through a reconcilable rider was made in order to provide certainty with regard to cost recovery.  Duquesne St. in Support, p. 9. 

Duquesne believes that allowing the Company to recover its universal service costs through a reconcilable rider is in the public interest because it will allow the Company to fully recover its actual universal service costs.  Under the Electricity Generation Customer Choice and Competition Act, the Company is entitled to fully recover its universal service costs.  66 Pa. C.S. §2802.  In addition, Duquesne asserts, many other utilities, such as PPL Electric Utilities Corporation, Columbia Gas of Pennsylvania, UGI Penn Natural Gas, Inc. and UGI Central Penn Gas, Inc. have reconcilable riders for recovering universal service costs.  Duquesne Light St. 14-R, p. 19; Duquesne St. in Support, p. 9.

Under the Settlement, the Joint Petitioners agreed to adopt the Company’s proposal to recover universal service costs through a reconcilable rider, with certain modifications as to how the Company will project costs under the Rider.  The Settlement also provides that Duquesne will provide a credit to reduce the CAP customer discounts to be recovered under the Rider if the monthly CAP enrollment exceeds the current level of 35,700 customers.  Specifically, the recoverable CAP discounts will be reduced by the number of CAP customers in excess of 35,700 times the average CAP credit and arrearage forgiveness cost times 10.43%.  Joint Petition ¶42, p. 11.[footnoteRef:23]  According to Duquesne, this provision resolves the OCA’s contention that the Company’s level of uncollectible accounts expense recovered in base rates will decline when additional customers enroll in the CAP program.  Duquesne St. in Support, pp. 9-10. [23: 	 	Duquesne cites Settlement ¶41 in its Statement in Support in error.  Settlement ¶42 (Joint Petition ¶42) addresses how recoverable CAP discounts will be reduced.] 


In addition, the Settlement provides that Duquesne will propose to the Commission a CAP Plus Program with respect to its application of LIHEAP grants.  The OCA and the OTS proposed that Duquesne should implement a “CAP Plus” approach in conjunction with implementing a Department of Welfare change in the application of LIHEAP grants.  As explained in the rebuttal testimony of Michele Sandoe, Duquesne had reservations about implementing a CAP Plus Plan given the effects on CAP customers.  Duquesne Light St. 10‑R, pp. 10-16.  Moreover, in the Company’s Submittal of its Three Year Universal Service Plan, Docket No. M-2010-2161220, while Duquesne did not submit a CAP Plus Plan, Commissioner Coleman, in a separate Statement, asked for comment on whether Duquesne should adopt such a CAP Plus Program.  The Company was willing to adopt such a program for settlement purposes and agreed to submit such a plan by April 1, 2011.  Duquesne St. in Support, p. 10.

The OTS argued that the Company should limit eligibility for its CAP program to customers at or below 150% of the Federal Poverty Level (FPL).  Duquesne currently allows senior citizens to join the CAP program if their income levels are at or below 200% of the FPL.  


Duquesne Light St. 10-R, pp. 15-16.  Under the Settlement, Duquesne will not extend CAP eligibility to seniors with incomes above 150% of the FPL.  However, existing seniors currently on the CAP program will not be removed from the program as long as their income levels do not exceed 200% of the FPL.  According to Duquesne, this Settlement provision aligns the Company’s CAP program eligibility with the Commission’s CAP policy statement.  Duquesne believes that this is a reasonable compromise of this issue.  Duquesne St. in Support, p. 10.

6. IRS Repair Allowance

The OCA requested that the Company specify how it will account for changes in income tax accounting for repairs if the Company were to adopt the changes in the method for determining tax deductions for repairs under Revenue Procedure 2009-39.  Duquesne contends that there are currently significant uncertainties associated with IRS rules for such an election.  Duquesne Light St. 9-R, pp. 5-12.  In the Settlement, Duquesne agreed to specific rules for how it will reflect changes in its regulated books of account and for ratemaking if it implements the changes in income tax accounting for repairs under proposed IRS regulations issued in March 2008 and Revenue Procedure 2009-39.  Joint Petition ¶50, pp. 13-14;[footnoteRef:24] Duquesne St. in Support, p. 11.   [24: 	 	Duquesne cites Settlement ¶49 in its Statement in Support in error.  Settlement ¶50 (Joint Petition ¶50) addresses the IRS Repair Allowance.] 


7. Revenue Allocation

According to Duquesne, the revenue allocation under the Settlement is based on a scaleback of the Company’s original proposed revenue allocation.  The principal revision to the Company’s original proposal, Duquesne explains, was to eliminate proposed decreases for the lighting classes.  Duquesne further explains that in order to achieve the Settlement revenue allocation, the revenue reduction at the lower Settlement revenue increase and the elimination of the proposed rate decreases to the lighting classes were initially allocated to each of the other rate schedules to reduce the increase as proposed by the Company in proportion to their share of the 


increase.  The settling parties then agreed to minor modifications of the amounts allocated among the classes.  In addition, the settling parties agreed to move revenue increase dollars within certain classes, from GM>25kW to rates GS, GM<25kW and GMH, to lower the increase to customers served under GM>25kW.  Since customers under the GS, GM<25kW and GMH rate schedules were paying less than cost of service under the Company’s Cost of Service Study (COSS) and rate GM>25kW customers were paying more than cost of service, the movement of dollars within the small commercial class moved all of these rate schedules closer to cost of service under the Company’s study.  In addition, the settling parties agreed to increase Rate SM revenue (the largest street lighting class) by 5.3%, less than half of the 11.7% system average revenue increase.  Duquesne St. in Support, pp. 11-12. 

Duquesne argues that the revenue allocation under the Settlement is reasonable for several reasons.  First, the revenue allocation initially proposed by the Company moved all classes closer to the system average return.  See Duquesne Light St. 14, pp. 5-6; OSBA St. 1, p‑6.  The Settlement allocation continues to do this and moves the commercial classes closer to cost of service than originally proposed by the Company.  Duquesne St. in Support, p. 12.     

Second, the Company’s proposed revenue allocation was within the range proposed by all parties.  Duquesne Light St. 14-R, pp. 7-8.  In testimony, the OCA proposed to allocate substantially less of the overall increase to the residential class and more to the small C&I and large C&I classes than what Duquesne proposed.  OCA St. 2, p. 26.  The OSBA proposed to allocate more of the increase to the residential class and less to the small C&I and large C&I classes than what Duquesne proposed.  OSBA St. 1, Schedules BK-3, BK-5.  DII proposed to allocate more of the increase to the residential and small C&I classes and less to the large C&I class than what Duquesne proposed.  DII St. 1, p. 8.  Duquesne claims the revenue allocation it initially proposed balanced the interests of all parties.  In addition, according to Duquesne, the revenue allocation under the Settlement is based, in large part, on a scale-back of the Company’s proposed revenue increase of $87.3 million to $45.7 million.  Duquesne St. in Support, p. 12.

Duquesne asserts that it was reasonable to eliminate the proposed rate decreases to the lighting classes for purposes of achieving the Settlement.  In testimony, the OCA and the OSBA proposed no rate decreases for the lighting classes.  OCA St. 2, p. 25; OSBA St. 1, p. 7.  Generally, according to Duquesne, classes that are above cost of service have been moved closer to cost of service over time by increasing class rates less than the system average while rates for other classes below system average have been moved closer to cost of service over time by increasing class rates more than the system average.  Duquesne St. in Support, pp. 12-13.

Given all of these considerations, Duquesne believes that the revenue allocation under the Settlement is fully consistent with the Commonwealth Court’s decision in Lloyd v. Pa. P.U.C., 904 A.2d 1010 (Pa. Cmwlth. 2006) (Lloyd) and prior Court precedent regarding revenue allocation.  Duquesne asserts that, in compliance with Lloyd, the Settlement moves all rate classes closer to a system average return based on Duquesne’s class cost of service study.  Duquesne further asserts that, in considering the Lloyd decision, it is important to recognize that Lloyd did not overturn prior judicial precedent with regard to revenue allocation and the applicability of cost of service studies.  According to Duquesne, when allocating revenues to the rate classes, the Commission is not required to adopt a single COSS or strictly allocate revenues according to the study’s results.  Duquesne cites the case of Executone of Philadelphia, Inc. v. Pa. P.U.C., 52 Pa. Cmwlth. 74, 79, 415 A.2d 445, 448 (1980).  In Executone, the Court stated as follows:

[T]here is no single correct cost study or methodology that can be used to answer all questions pertaining to costs; there are only appropriate and inappropriate cost analyses depending upon the type of service under study and the management and regulatory decision in question.

Duquesne St. in Support, p. 13.

Duquesne also cites Peoples Natural Gas Co. v. Pa. P.U.C., 47 Pa. Cmwlth. 512, 409 A.2d 446, 456 (1979), (Peoples) wherein the Court stated as follows with respect to rate design:


. . . there is no set formula for determining proper ratios among the rates of different customer classes.  Natona Mills v. Pennsylvania Public Utility Commission, 179 Pa. Super. 263, 116 A.2d 876 (1955).  What is reasonable under the circumstances, the proper difference among rate classes, is an administrative question for the commission to decide.  This court’s scope of review is limited.

Duquesne St. in Support, p. 13.

In addition, according to Duquesne, the Commission has broad discretion in establishing a rate structure.  In Peoples, the Court also stated:

It is well settled that the establishment of a rate structure is an administrative function peculiarly within the expertise of the Commission.  Pittsburgh v. Pennsylvania Public Utility Commission, 168 Pa. Super. 95, 78 A.2d 35 (1951).  Further, this court has continually recognized that the findings of the Commission, if supported by competent evidence, will not be disturbed.  United States Steel Corp. v. Pennsylvania Public Utility Commission, 37 Pa. Cmwlth. 173, 390 A.2d 865 (1978); Philadelphia Suburban Transportation Co. v. Pennsylvania Public Utility Commission, 3 Pa. Cmwlth. 184, 192-94, 281 A.2d 179, 185 (1971).

Peoples, 47 Pa. Cmwlth., supra at 533, 409 A.2d at 456; Duquesne St. in Support, p. 14.

Relying on Lloyd and the other cases cited above, Duquesne asserts that the Commission retains considerable discretion in designing rates, is not required to follow any particular cost of service study, and can consider other factors, including gradualism, in designing just and reasonable rates.  Duquesne contends that the revenue allocation under the Settlement reflects a movement towards cost of service for all rate classes under Duquesne’s class cost of service study.  As such, the Settlement’s proposed revenue allocation is fully consistent with the Lloyd decision and other relevant precedent regarding revenue allocation, according to Duquesne.  Duquesne St. in Support, p. 14.



8. Rate Design

The Joint Petitioners agreed that the customer charge for all residential customers, taking service under Rate Schedules RS, RH and RA, would remain at $7.00 per month.  Joint Petition ¶29, p. 8.[footnoteRef:25]  The Company originally proposed to increase the Residential customer charges to $8.50 per month.  Duquesne Light St. 14, p. 7.  Both the OCA and the OTS proposed no increase to the current residential customer charges of $7.00 per month.  The Settlement adopts the OCA and OTS position.  Duquesne believes its COSS supports higher residential customer charges but it recognizes the impact that a higher customer charge may have on customers, and has accepted the OCA and OTS position.  Duquesne St. in Support, pp. 14-15.   [25: 	 	Duquesne cites Settlement ¶28 in its Statement in Support in error.  Settlement ¶29 (Joint Petition ¶29) addresses customer charge for Rates RS, RH and RA.   ] 


The Joint Petitioners also agreed to keep the monthly customer charges for Rate GS customers at $7.00 per month and for Rate GM customers with less than 25 kW of demand at $30.00 per month.  In addition, the Joint Petitioners agreed to increase the customer charge for Rate GM customers with demand equal to or greater than 25 kW from $30.00 per month to $43.00 per month.  Duquesne originally proposed customer charges of $8.50 per month for Rate GS customers and $56.35 per month for all Rate GM customers.  Duquesne Light St. 14, Exhibit WVP-1.  The Settlement adopts the customer charges for Rate GS and Rate GM customers proposed by the OTS.  OTS St. 3, pp. 33-36.  Duquesne does not agree with the OTS’ calculation of customer charges but it accepted the OTS position in the Settlement.  Duquesne St. in Support, p. 15.  

DII disagreed with several of the Company’s proposed rate design changes for large C&I customers.  Specifically, DII disagreed with the Company’s proposal to eliminate declining block demand charges for Rates L and GL.  DII St. 1, p. 3.  DII also requested that the Untransformed Service Credit under Rate L be increased by the same percentage as Rate L distribution rates.  In addition, DII requested that the Company retain Tariff Rule 4 which allows the Company to enter into special contracts with industrial or commercial customers having 


loads of at least 100 kW.  DII St. 1, p. 3.  Duquesne accepted DII’s proposed rate design changes in the Settlement.  According to Duquesne, these rate design changes will benefit larger C&I customers with high demands.  Duquesne believes that this is reasonable.  In addition, Duquesne claims that retaining Tariff Rule 4 will give the Company additional flexibility to retain or increase load from C&I customers with demands of 100 kW or greater.  Duquesne St. in Support, p. 15.

The Joint Petitioners also agreed that Duquesne will recover all of its consumer education costs through Rider No. 1.  Currently, Duquesne recovers certain of its consumer education costs in base rates and the remainder through Rider No. 1.  Duquesne Light St. 14‑R, p. 13.  The OTS argued that the Company should recover all of its consumer education costs through Rider No. 1 and none through base rates.  OTS St. 2, p. 24.  Duquesne believes this is a reasonable position and has agreed to accept it.  As of April 21, 2011, the proposed effective date of rates in this proceeding, Duquesne agreed to remove all consumer education costs from base rates and to recover these costs through Rider No. 1.  Duquesne St. in Support, p. 16.

B.	OTS’ Position

		The OTS agreed that the Settlement was in the public interest for a number of reasons, including the following:

a. The Settlement provides for an increase in distribution revenues of $45.7 million annually, a level of additional operating revenues that OTS, as one of the Joint Petitioners, agrees is reasonable and lawful, (Settlement, p. 7).

b. The Settlement avoids the necessity of further administrative and possible appellate court proceedings, that would have been at substantial cost to the involved parties and the Company’s jurisdictional ratepayers and thereby represents a conservation of time and saving of expenses for all involved.

c. The Settlement maintains the current recovery of all consumer education costs through the Consumer Education 


Surcharge, thus removing all consumer education costs from base rates in order to eliminate the possibility for duplicative cost recovery, (Settlement, p. 8-9).

d. The Settlement eliminates the rate decreases proposed for particular customer classes in the Company’s originally proposed rates and ensures that rates will be allocated pursuant to an equitable revenue allocation and rate design agreed to by the Joint Petitioners, (Settlement, p. 8).

e. The Settlement affords ratepayers an opportunity to exercise greater control over their electricity expenses by preserving the customer charge for Rates RS, RH and RA at be [sic.] the current rate of $7.00 per month, as opposed to the customer charge of $8.50 per month proposed in the Company’s original filing, (Settlement, p. 8). 

f. Similarly, the Settlement preserves the customer charge for Rate GS will (remain) [sic.] at the current rate of $7.00 per month. The customer charge for Rate GM will be $30.00 per month for customers with monthly demands less than 25 kW and $43.00 per month for those customers with monthly demands greater than or equal to 25 kW, (Settlement p. 8).

g. The Settlement provides Duquesne with adequate funding for its pension trust contributions, requiring the Company to deposit $55,000,000 into its pension trusts as of calendar year 2011.  Under the terms of the Settlement, Duquesne may recover the expense component of $27,500,000 (50% of cash contributions) of projected future pension contributions.  Duquesne is also permitted to include the other 50% of actual pension contributions dating from January 1, 2007, net of related accumulated deferred income taxes, in its rate base with necessary adjustments to the SFAS capitalized pension amounts as detailed in the Settlement, (Settlement, p. 9-10).

h. The Settlement provides assurances that Duquesne will meet its pension trust contribution requirements, including requiring Commission approval to contribute a lesser amount and requiring annual reporting to the Commission, with copies provided to OTS, OCA and OSBA, (Settlement, p. 10).

i. The Settlement incorporates modifications to Duquesne’s CAP Program designed to preserve universal service for low-income customers without overburdening the Company’s non-CAP 


ratepayers.  Notably, the Settlement provides that (1) an auto-enrolled customer is not considered to be a CAP participant until the customer has completed the CAP enrollment process, (2) CAP discounts will be credited back to non-CAP ratepayers to the extent that monthly CAP enrollment exceeds 35,700, (3) Duquesne must review its CAP auto-enrollment process to determine the impact upon program costs and participation levels of auto-enrollment, (4) Duquesne must implement a CAP Plus Plan to comply with the Department of Public Welfare’s changes to the LIHEAP grants without unduly increasing the CAP discount, and (5) that Duquesne will observe Commission guidelines and limit eligibility for its CAP program to customers with incomes [sic.] at or below 150% of the Federal Poverty Level, (Settlement, p. 10-12).

j. The Settlement provides a 10% return on common equity and a capital structure with a maximum common equity ratio of 46% for establishing the Company’s smart meter surcharge in accordance with the Commission Order entered May 11, 2010 at Docket No. M-2009-2123948. (Settlement, p. 12-13).

OTS St. in Support, pp. 6-9.[footnoteRef:26] [26: 	 	All cites to “Settlement” in this quoted portion of OTS’ Statement in Support refer to the “Joint Petition.”] 


C.	OCA’s Position

1. Revenue Requirement

The OCA asserts that the revenue increase under the proposed Settlement represents a result that would be within the range of likely outcomes in the event of full litigation of the case, based on its analysis of the Company’s filing and discovery responses received.  The OCA takes the position that the increase is reasonable and, when accompanied by other important conditions contained in the Settlement, yields a result that is in the public interest.  OCA St. in Support, p. 4.

According to the OCA, the proposed Settlement provides for an overall distribution base rate increase of $45.7 million, approximately $41.6 million less than the rate 


increase amount originally requested by Duquesne.  Consequently, the Settlement reflects a compromise on Duquesne’s distribution revenue increase request of approximately $87.3 million.  The distribution rate increase reflects an increase in total annual revenues of approximately 3.5% as compared to the Company’s original request of a 6.69% increase in revenues.  On a distribution-only basis, the increase is 11.7% as compared to the Company’s original request for a 23.4% increase.  The terms of the Settlement provide that the increase will go into effect on April 21, 2011, the end of the suspension period.  OCA St. in Support, p. 4.    

According to the OCA, this represents a “black box settlement,” with the limited exceptions of Other Post Employment Benefits (OPEBs) and pensions.  The OCA contends that black box settlements provide timely resolution of disputes without the significant expense of prolonged litigation.  The OCA submits that it is unlikely that the parties would have been able to reach consensus on each disputed accounting and ratemaking issue in this matter as policy and legal positions can differ widely.  According to the OCA, avoiding the necessity of hearings and possible extensive briefing benefits ratepayers by keeping the expenses associated with this filing as reasonable as possible under the circumstances.  OCA St. in Support, p. 4.

2.	Revenue Allocation

The Company’s COSS was contested by the OCA.  The OCA submitted its own COSS that showed different results from that of the Company.  Under the OCA’s COSS, the primary residential class, Rate RS, had an indexed rate of return of 110.5% of the system average at present rates, while the class as a whole had an indexed rate of return of 104% of the system average at present rates.  See OCA St. 2, Sched. CJ-7.  In other words, under the OCA’s COSS, the residential class was fully covering its costs at present rates.  In addition to the Company, three parties – the OCA, the OSBA and DII -- submitted allocation recommendations in their direct testimonies based on the results of the different cost of service studies.  The allocation proposals varied widely.  OCA St. in Support, p. 5.



[bookmark: OLE_LINK5][bookmark: OLE_LINK6]For the residential class as a whole (Rates RS, RH and RA), the Company assigned $53.87 million of the $87.3 million increase, while the OCA assigned $40.55 million of the $87.3 million increase.  See OCA St. 2, p. 36, Sched. CJ-8.  Under the Settlement revenue allocation agreed to by the Joint Petitioners, Duquesne’s residential classes would collectively experience a total revenue increase of approximately $27.9 million as compared to the proposed $53.87 million in the Company’s filing.  For purposes of the Settlement, Rate RS will experience a distribution increase of 12.5% compared to the system average distribution increase of 11.7%.  This is an increase of 4.8% on a total bill basis.  Rate RH will experience a distribution increase of 19.2% compared to the system average distribution increase of 11.7%.  This is an increase of 4.8% on a total bill basis.  Rate RA will experience a distribution increase of 21.5% compared to the system average distribution increase of 11.7%.  This is an increase of 6.5% on a total bill basis.  OCA St. in Support, p. 5.    

The OCA submits that the rate allocation established in the Settlement is a reasonable compromise given the ranges proposed by the parties.  According to the OCA, the allocation in the Settlement will move classes toward cost of service while also taking gradualism into consideration.  OCA St. in Support, p. 6.

3.	Residential Rate Design 

In the filing the Company proposed increasing the customer charge for Rates R, RH and RA from $7.00 to $8.50.  See Duquesne Light St. 14, p. 7.  The OCA recommended that the customer charge for the residential rate classes remain at $7.00.  See OCA St. 2, p. 30.  The OTS also recommended that the residential customer charge remain unchanged.  See OTS St. 3, p. 34.  Under the Settlement, Duquesne’s monthly residential customer charge for Rates R, RH and RA will remain at $7.00, rather than increase to $8.50, as originally proposed by the Company.  According to the OCA, this is consistent with the cost analysis of its witness Clarence L. Johnson.  See OCA St. 2, pp. 27-30; OCA St. in Support, p. 6.



The OCA submits that the residential rate design established through the Settlement is reasonable and consistent with sound ratemaking principles.  These rate design changes, the OCA claims, are within the range of the likely outcomes in the event of full litigation of the case.  OCA St. in Support, p. 6. 

In its filing, the Company proposed to eliminate the greater than 500 kWh winter block and implement a flat seasonal differential for Rates RH and RA.  See Duquesne Light St. 14, p. 8.  The OCA found this proposal to be reasonable, especially since the reduced revenue requirement of the Settlement will help reduce the bill impacts of this change on customers in Rates RH and RA.  OCA St. in Support, p. 6.

4. Pensions

OCA witness Effron recommended rejection of Duquesne’s proposed pension expense, noting inter alia that the Company had not made pension contributions in accordance with the Settlement of its last base rate case (Docket No. R-00061346).  See OCA St. 1, pp. 12-15.  The Company indicated it would make a lump sum contribution by the end of 2010 to make up for contributions promised in the Settlement at Docket No. R-00061346.  Duquesne Light St. 11, p. 4.  OCA St. in Support, pp. 6-7.  

OCA witness Effron also recommended rejection of the Company’s proposed pro forma pension expense because Duquesne’s forecasted amount greatly exceeded the average of the actual pension contributions for the past three years.  See OCA St. 1, p. 12.  In Rebuttal Testimony, the Company indicated that the increased proposed pro forma pension expense amounts were necessary in order to comply with new funding requirements under the Pension Protection Act of 2006 (PPA).  Duquesne Light St. 11 and St. 11R; OCA St. in Support, p. 7.

In the Settlement, the Company agreed to deposit $55 million per year into its pension trusts commencing in 2011, which shall comply with funding requirements of ERISA and the PPA.  Also, specific accounting procedures and reporting requirements are outlined.  By 


January 31 of the calendar year following the contribution year, Duquesne must provide a report and affidavit to the Commission and parties attesting to the actual contributions to pension trusts during the contribution year.  The parties have the right to take action to enforce the Settlement provisions in the event the Company does not make the required contribution.  OCA St. in Support, p. 7.

Also in the Settlement, the Joint Petitioners agreed to resolve an issue regarding the proper ratemaking treatment of the actual cash contribution Duquesne makes to its pension trust.  See OCA St. 1-S, pp. 3-6.  The Settlement provides: 

50% of actual pension contributions from January 1, 2007, forward, net of related accumulated deferred income taxes, in rate base for rate making purposes.  The rate base adjustment for pensions shall be the amount necessary to adjust the SFAS 87 capitalized pension amounts to equal accumulated capitalized pension contributions, net of applicable deferred income taxes, from January 1, 2007, forward.  The depreciation expense for book and ratemaking purposes will be based on the SFAS 87 capitalized amounts.

Joint Petition ¶37, p. 9.[footnoteRef:27]  OCA St. in Support, pp. 7-8.   [27: 	 	The OCA incorrectly cites to “Settlement ¶36” in its Statement in Support.  Settlement ¶37 (Joint Petition ¶37) addresses Pensions.     ] 


According to the OCA, this provision will permit the Company to include the capitalized portion of its cash contributions to the pension in its rate base without affecting depreciation expense.  Allowing this change resolves the unfavorable differences in recording pension contributions for ratemaking purposes and recording pension contributions for financial accounting purposes.  OCA St. in Support, p. 8.  

The OCA submits that the pension contribution provisions established through the Settlement are reasonable and consistent with sound ratemaking principles.  OCA St. in Support, p. 8.  



5. Taxes

In Direct Testimony, the OCA explained as follows:   

In September 2009, the Internal Revenue Service (“IRS”) issued Revenue Procedure 2009-39, clarifying the procedures for taxpayers to obtain consent for changes in the method of accounting for which expenditures are currently deductible under Internal Revenue Code Section 162 and which expenditures must be capitalized under Internal Revenue Code Section 263.  The current deductibility of such expenditures had been expanded by proposed regulations issued in March 2008, and Revenue Procedure 2009-39 clarified that consent to implement such changes in accounting would be automatic.

The combined effect of the proposed regulations and Revenue Procedure 2009-39 was to greatly enhance the current repair allowance deduction for certain expenditures (including “network assets”) that are capitalized on the Company’s books of account.

* * *

There are actually two components to the tax accounting change.  First, the current deduction for the repair allowance is increased on a going forward basis in the year that the change is implemented and subsequent years.  Second, a “catch-up” deduction is also allowed for the cumulative effect of expenditures that had been capitalized in prior years but would be currently deductible under the new accounting method.  This “catch up” deduction is also referred to as a Section 481(a) adjustment, based on the Internal Revenue Code section that authorizes such catch-up adjustments for accounting changes.

See OCA St. 1, pp. 26, 27; OCA St. in Support, pp. 8-9.

The OCA noted that Duquesne had neither requested nor implemented the accounting change, and had not reflected the effect of the tax accounting change in the determination of the Company’s revenue requirement.  OCA St. 1, p. 27.  The OCA 


recommended that the Commission require Duquesne to:  1) maintain the effect of any Section 481(a) adjustment related to the new repair allowance in a reserve account; and 2) keep a record of any increase to the ongoing repair allowance deduction from the effective date of the accounting change.  Further, the OCA recommended that the revenue requirement effect of the change in accounting for repair allowances should then be returned to customers through bill credits.  See OCA St. 1, p. 31; OCA St. in Support, p. 9.

For purposes of Settlement, the Joint Petitioners agreed that the Company would do the following: 
· If DLC (Duquesne) implements changes to income tax accounting for repairs pursuant to proposed IRS regulations issued in March 2008 and Revenue Procedure 2009-39, the Company will record the catch-up reduction to its income tax liability in account 282 on its regulated books of account, when such catch-up refund amount is received.  The Company will increase the ADIT, which will result in a decrease to rate base;

· Regarding the on-going current deduction, the Company will record the annual reduction in its income tax liability from adoption of changes in income tax accounting for repairs pursuant to proposed IRS regulations issued in March 2008 and Revenue Procedure 2009-39 in account 282 on its regulated books of account each year.  This will also result in a reduction to rate base by increasing ADIT; and

· DLC will reflect all adjustments as a result of IRS adjustments in the amounts originally claimed by the Company in account 282 on its regulated books of account for reporting and ratemaking purposes as such adjustments occur. 

See Joint Petition ¶50, pp. 13-14.[footnoteRef:28]  OCA St. in Support, pp. 9-10. [28: 	 	The OCA incorrectly cites to “Settlement ¶49” in its Statement in Support.  Settlement ¶50 (Joint Petition ¶50) addresses the IRS Repair Allowance.     ] 


The OCA submits that the Settlement terms regarding the new IRS rules for repair allowance deductions address the OCA’s concerns and are in the public interest.  According to 


the OCA, these provisions will adequately preserve the economic value of the deductions for customers and therefore, should be accepted by the Commission.  OCA St. in Support, p. 10. 

	6.	Universal Service

		The OCA raised four main concerns regarding the Company’s Universal Service Programs.  First, OCA witness Colton took issue with Duquesne’s proposed method of applying the Low-Income Home Energy Assistance Program (LIHEAP) grants to customers’ bills in response to the policy of the Pennsylvania Department of Public Welfare (DPW).  See OCA St. 4, pp. 31-37.  The concern regarding the application of LIHEAP grants to customers’ accounts was explained by OCA witness Colton as follows:
The practical effect of complying with the DPW directive will be that LIHEAP grants will be applied to further reduce asked-to-pay amounts that have already been reduced to an affordable amount through the use of ratepayer funds.  Applying LIHEAP grants in this fashion could reduce the asked-to-pay amounts for some customers to near $0.  [Citations omitted].  Complying with the DPW directive will also increase program costs to other ratepayers, who are bearing the cost of this program. Contrary to the historic way of treating LIHEAP funds for the Pennsylvania CAP programs, LIHEAP funds will not be subtracted from the CAP shortfall for purposes of calculating the universal service dollars to be collected through the Company’s Rider No. 5.  

OCA St. 4, p. 33; OCA St. in Support, pp. 10-11.

In order to properly integrate the new DPW directive with the CAP, Mr. Colton suggested that the Company implement a CAP Plus Program.  Specifically, 
Through the CAP-Plus approach, in addition to charging its traditional percentage of bill payment, Duquesne Light would add a charge to the bills of all CAP participants to generate a revenue stream equal to the total value of LIHEAP grants applied against the asked-to-pay amounts (rather than against the CAP shortfall).  
*  *  *


The CAP-Plus response involves adding a charge to all CAP customers’ asked-to-pay amounts, an amount that would be offset by the receipt of a LIHEAP grant. The dollars to be recovered through such a charge should be based on the total LIHEAP funds averaged over all CAP participants, not the average LIHEAP grant of CAP participants receiving LIHEAP grants.

OCA St. 4, pp. 33-34, 37; OCA St. in Support, p. 11. 

The Joint Petitioners agreed that Duquesne will implement a CAP Plus Program.  See Joint Petition ¶45, p. 11.[footnoteRef:29]  According to OCA witness Colton, these modifications are fair and reasonable.  The OCA further submits that implementation of a CAP Plus Program is in the public interest.  OCA St. in Support, p. 11.   [29: 	 	The OCA incorrectly cites to “Settlement ¶44” in its Statement in Support.  Settlement ¶45 (Joint Petition ¶45) addresses Duquesne’s implementation of a CAP Plus Plan.       ] 


Second, OCA witness Colton raised issues regarding the Company’s cost recovery mechanism in Rider No. 5 because as proposed, it would result in an over-recovery of bad debt expense.  OCA St. 4, pp. 16-31.  Mr. Colton recommended that if Duquesne is permitted to pass 100% of its incremental CAP credits and arrearage forgiveness costs through its proposed Rider No. 5, it should offset its CAP credits by an amount equal to 10.43% of the incremental CAP revenue and use a base number of 32,200 (the average number of CAP participants for the historic and future test years) CAP participants.  OCA St. 4, pp. 16-17; OCA St. 4-S, p. 4; OCA St. in Support, p. 11.

Mr. Colton explained the necessity for his recommended offset as follows:
The purpose of the adjustment I propose is to prevent the over-recovery of universal service costs for active CAP customers.  I am not proposing to recalculate the Company’s uncollectible expense or uncollectible reserve.   The use of a net write-off figure would reduce the universal service cost adjustment by an amount of revenue recovered from customers that have long since ceased to be active DLC (Duquesne) customers. My adjustment, however, relates to the changes in revenue between active confirmed low-income (and non-low-income) customers and active CAP 


participants.  To reach into the inactive customer base to reduce the over-recovery of universal service costs from active CAP participants would be inappropriate.

OCA St. 4-S, pp. 3-4 (Emphasis added); OCA St. in Support, p. 12.

		According to the OCA, the Settlement addresses its concerns regarding cost recovery.  The Joint Petitioners agreed to reduce the recoverable CAP discounts by the number of CAP participants in excess of 35,700 times the average CAP credit and arrearage forgiveness costs times 10.43%.  The OCA submits that these changes to the CAP cost recovery mechanism are reasonable and in the public interest.  OCA St. in Support, p. 12.

Next, OCA witness Colton identified the issue of whether Duquesne sought appropriate cost recovery for its universal service and energy conservation programs through its proposed Rider No. 5.  See OCA St. 4, pp. 4-16.  Specifically, Mr. Colton took issue with:  1) the proposed calculation of the number of CAP participants because Duquesne’s proposed calculation method would consistently overstate the number of CAP participants (OCA St. 4, pp. 4-7); 2) Duquesne’s proposed method for estimating the annual CAP shortfall, since it will overstate the CAP shortfall for the computational year (OCA St. 4, pp. 7-10); and 3) Duquesne’s proposal to include the total number of current CAP participants in the total number of new CAP additions and assign each of these participants an average CAP shortfall based on the application of the average CAP discount to an annual normalized bill because this would overstate the costs being incurred through the CAP shortfall (OCA St. 4, pp. 11-15).  Also, OCA witness Colton indicated that his principles and observations regarding Rider No. 5 should be taken into account in setting the number of CAP participants in Rider No. 5.  In particular, the number of CAP participants counted for purposes of setting the Rider No. 5 rate should exclude any low-income customers that are participating in CAP through the auto-enrollment process.  OCA St. 4, p. 16; OCA St. in Support, pp. 12-13.



The Settlement includes several revisions to Rider No. 5 that specifically address the OCA’s concerns outlined above.  The OCA submits that these revisions are reasonable and in the public interest.  OCA St. in Support, p. 13.

Finally, OCA witness Colton made recommendations regarding the Company’s proposed automatic enrollment feature of its CAP program.  See OCA St. 4, pp. 38-42.  Mr. Colton recommended that Duquesne adopt a modification that would ensure that customers so enrolled would be required to document during the six-month provisional enrollment period that they meet all CAP enrollment requirements, including that the customer was payment troubled at the time they received the LIHEAP grant.  The OCA also recommended that Duquesne establish a sunset date for its automatic enrollment feature after which the Company could perform an evaluation of the operation of the process as well as determine its impact on total CAP enrollment and total CAP costs.   That evaluation would then be used to determine if automatic enrollment would be included in Duquesne’s next Universal Service Plan.  Id.; OCA St. in Support, p. 13.

In the Settlement, the Joint Petitioners addressed the OCA’s concerns regarding the auto-enrollment feature.  See Joint Petition ¶44, p. 11.[footnoteRef:30]  The Joint Petitioners agreed that prior to the time it files its next universal service plan, Duquesne will review this feature to determine its impacts on program costs and CAP participation levels and whether modifications to the feature should be implemented.  Id.  The Company’s review will be formal and submitted with its next universal service plan filing.  Id.  The OCA submits that these modifications are reasonable and in the public interest and should be accepted.  OCA St. in Support, p. 13. [30: 		The OCA incorrectly cites to “Settlement ¶43” in its Statement in Support.  Settlement ¶44 (Joint Petition ¶44) addresses the CAP auto-enrollment process.        ] 




	7.	Smart Meters

According to the OCA, since this is a “black box” Settlement with no specified rate of return, the Joint Petitioners were required by the Commission’s Order in the Company’s Act 129 Smart Meter proceeding to establish a return on common equity and capital structure for purposes of computing the Company’s smart meter surcharge.  Specifically, the Commission’s Order in Duquesne’s Smart Meter proceeding states: “To the extent that Duquesne’s subsequent base rate case is settled, the parties are to establish the applicable capital structure ratio to apply for the purposes of the [smart meter surcharge] recovery mechanism in that proceeding.”  See Petition of Duquesne Light Company for Approval of Smart Meter Technology Procurement and Installation Plan, Docket No. M-2009-2123948 Order (May 11, 2010) at 20.  The Commission also stated: “To the extent that the subsequent base rate case is settled, the parties are to establish the applicable ROE to apply for the purposes of the Plan recovery mechanism in that proceeding.”  Id. at 24-25; OCA St. in Support, p. 14.

The Joint Petitioners agreed that Duquesne will use a common equity return rate of 10.0% and a capital structure with no more than a 46% common equity ratio for purposes of computing its smart meter surcharge.  See Joint Petition ¶48, p. 12.[footnoteRef:31]  The OCA submits that this capital structure and return on equity is a reasonable resolution of this issue in the context of this Settlement.  OCA St. in Support, p. 14.  [31: 	 	The OCA incorrectly cites to “Settlement ¶47” in its Statement in Support.  Settlement ¶48 (Joint Petition ¶48) addresses the topic of Smart Meters.        ] 


D. OSBA’s Position

In its Complaint, Prehearing Memorandum, and testimony, the OSBA identified several issues of concern, including the following:
1.	Whether the Company’s proposed 11.25% Return on Equity is excessive;



	2.	Whether the Company’s proposed cost-of-service methodology is appropriate;

	3.	Whether the Company’s proposed class revenue distribution properly moves all classes closer to their respective cost of service indications; and

	4.	Whether the Company’s proposed rate design for its GS/GM and GH classes comports with traditional rate design principles.

OSBA St. in Support, p. 2.

		In its Statement in Support, the OSBA outlines its reasons for concluding that the Settlement is in the best interests of small business customers.  The OSBA supports the Settlement and requests that it be approved in its entirety without modification.  OSBA St. in Support, p. 9.

1. Return on Equity

In analyzing the Company’s filed request for an $87.3 million distribution rate increase, OSBA witness Brian Kalcic opposed Duquesne’s proposed ROE of 11.25%.  Specifically, Mr. Kalcic testified, as follows:

Counsel advises that the PPL Electric base rate case at Docket No. R-00049255, and the Metropolitan Edison Company (‘Met-Ed’) and Pennsylvania Electric Company (‘Penelec’) consolidated base rate case at Docket Nos. R-00061366 & R-00061367 (respectively), represent the two (2) most recent litigated [electric base rates] proceedings.  I am further advised that the Commission awarded PPL Electric an ROE of 10.70% (Opinion and Order entered December 22, 2004) and Met-Ed / Penelec an ROE of 10.1% (Opinion and Order entered January 11, 2007) in those proceedings.  OSBA St. 1, p. 10.
			
* * *



In general, interest rates and capital costs have declined since late 2004.  For example, in December 2004, the prime lending rate (charged by banks to their most credit-worthy customers) was 5.00%.  Today, the prime lending rate stands at 3.25%. [footnote omitted]  Logically, this suggests that the baseline 10.70% ROE awarded to PPL Electric in Docket No. R-00049255 should act as the cap or ceiling on the ROE awarded to the Company in this proceeding.  OSBA St. 1, p. 11.

OSBA St. in Support, pp. 3-4.

	Mr. Kalcic testified, “a reduction in Duquesne’s requested ROE from 11.75% to 10.70% would reduce the Company’s requested increase by $7.7 million, i.e., from $87.3 million to $79.6 million.”  OSBA St. 1, p. 11; OSBA St. in Support, p. 4.

In addition, Mr. Kalcic testified that Duquesne’s filing failed to include any increase in revenue from late payment charges.  As Mr. Kalcic explained, these revenues will increase as the Company’s underlying rates increase.  OSBA St. 1, p. 9.  Therefore, according to the OSBA, the $79.6 million revenue requirement should be further reduced by $360,000 to $79.240 million.  OSBA St. 3, p. 5; OSBA St. in Support, p. 4.  

Furthermore, the OSBA continues, Duquesne accepted numerous adjustments which lowered its revenue requirement by $11.684 million in rebuttal testimony.  OSBA St. 3, p. 5.  These conceded adjustments would lower the OSBA’s revenue requirement cap from $79.240 million to $67.556 million.  The OSBA points out that the Settlement revenue requirement of $45.7 million is well below the “cap” proposed by the OSBA.  OSBA St. 3, p. 5; OSBA St. in Support, pp. 4-5.   

2.	Rate Schedules

According to the OSBA, Duquesne currently serves over 97% of its customers on three rate schedules, i.e., Rate RS-Residential Service, Rate RH-Residential Service Heating, and Rate GS/GM-General Service Small and Medium.  OSBA St. 1, p. 3.  In its filing, Duquesne 


proposed to split Rate GS/GM into three rate schedules:  a) Rate GS, which will be available to non-demand metered general service customers; b) Rate GM (< 25 kW), which will be available to demand metered general service customers with monthly demands less than 25 kilowatts; and c) Rate GM (≥ 25 kW), which will be available to demand metered general service customers with monthly demands greater than or equal to 25 kilowatts.  The OSBA agrees that the Company’s proposed split of GS/GM is appropriate.  OSBA St. 1, p. 3; OSBA St. in Support, p. 5.  

3.	Distribution Revenue Allocation

In its filing, Duquesne proposed a revenue allocation that purportedly moved all classes closer to cost of service as measured by the class cost of service indicators.  Duquesne Light St. 14, pp. 5-6.  However, according to OSBA witness Kalcic, Duquesne’s proposed revenue allocation was problematic, in part because the degree of movement (towards cost of service) varied by rate class.  OSBA St. 1, p. 6.  Additionally, Mr. Kalcic noted that Duquesne’s initial proposal would have resulted in some classes (Rates RH and RA) receiving distribution increases which equate to 1.75 times the requested system average increase in distribution rate revenue, which exceeds the typical limit of 1.5 times the system average increase as suggested by traditional customer impact guidelines.  OSBA St. 1, p. 7; OSBA St. in Support, pp. 5-6.

The OSBA proposed an alternative allocation of the distribution rate increase at the Company’s full revenue requirement in an effort to move all classes closer to cost and to minimize rate shock.  Mr. Kalcic began by assigning each class its cost-based increase calculated by using the Company’s COSS.  He then adjusted those results to prevent any class from receiving an increase that was greater than 1.5 times the system average increase and to prevent any class from receiving a rate decrease.  OSBA St. 1, p. 8.  In rebuttal testimony, the Company revised its COSS to reflect certain modifications and corrections.  Duquesne Light St. 13R, p. 2.  In surrebuttal, Mr. Kalcic updated his revenue allocation recommendation to reflect the Company’s modifications to its COSS, but he applied the same parameters as he did 


in his direct testimony.  Mr. Kalcic’s updated alternative revenue allocation is set forth in Schedule BK-2S of his surrebuttal testimony.

In its Statement in Support, the OSBA then provided four comparison tables.  Table 1 (below) displays the OSBA’s revenue allocation proposal for the small business classes at the Settlement revenue requirement of $45.7 million.


Table 1
OSBA Recommended Increases at
Settlement Revenue Level
($000)

	

Class
	
Present Revenue
	OSBA Recommended Increase 1/
	
Percentage Increase

	GS
	  $5,512
	$1,012
	18.4%

	GM<25 kW
	$21,099
	$3,873
	18.4%

	GM≥25 kW
	$50,036
	$3,868
	  7.7%

	GMH
	  $7,145
	$1,311
	18.3%


		Source:  Schedule BK-2S.
		1/  Increase derived by scaling back column 2 of Sch. BK-2S by the ratio of
		     $45.700 divided by $75.616.

OSBA St. in Support, p. 7.

According to the OSBA, Table 2 (below) displays Duquesne’s litigation position regarding the allocation of the Settlement revenue requirement among the small business classes.



Table 2
Duquesne Proposed Increases at
Settlement Revenue Level
($000)

	

Class
	
Present Revenue
	Duquesne Proposed Increase 1/
	
Percentage Increase

	GS
	  $5,512
	$1,025
	18.6%

	GM<25 kW
	$21,099
	$3,924
	18.6%

	GM≥25 kW
	$50,036
	$5,491
	11.0%

	GMH
	  $7,145
	$1,154
	16.2%


		Source:  Schedules BK-1 & BK-2S.
		1/  Increase derived by scaling back column 2 of Sch. BK-1 by the ratio of
		     $47.919 divided by $89.549, so that the Company’s proposed decreases to 
		     Rates SE and SL remain unchanged.

OSBA St. in Support, p. 7.

According to the OSBA, Table 3 (below) compares the litigation positions of the OSBA and Duquesne to the Settlement revenue allocation on a dollar basis.

Table 3
Comparison of OSBA and Duquesne Litigation Positions
to Settlement Increases
($000)

	

Class
	
OSBA Recommended
	
Duquesne Proposed
	
Settlement Increase

	GS
	$1,012
	$1,025
	$1,012

	GM<25 kW
	$3,873
	$3,924
	$3,863

	GM≥25 kW
	$3,868
	$5,491
	$4,505

	GMH
	$1,311
	$1,154
	$1,292


	Source:  Tables 1 & 2 and Appendix B to Settlement.

OSBA St. in Support, p. 8.

According to the OSBA, Table 4 (below) compares the litigation positions of the OSBA and Duquesne to the Settlement revenue allocation on a percentage increase basis.



Table 4
Comparison of OSBA and Duquesne Litigation Positions
to Settlement Percentage Increases

	

Class
	
OSBA Recommended
	
Duquesne Proposed
	
Settlement Increase

	GS
	18.4%
	18.6%
	18.4%

	GM<25 kW
	18.4%
	18.6%
	18.3%

	GM≥25 kW
	  7.7%
	11.0%
	  9.0%

	GMH
	18.3%
	16.2%
	18.1%


		Source:  Tables 1 & 2 and Appendix B to Settlement.

OSBA St. in Support, p. 8.

The OSBA points out that, as shown in Table 4, the Settlement results in an increase which is virtually the same as the OSBA recommended for GS, GM <25 kW, GMH and for GM≥25 kW.  According to the OSBA, the Settlement results in an increase of 9%, which is a compromise between the positions of the OSBA and the Company and which moves GM≥25 kW closer to cost of service than proposed by the Company.  OSBA St. in Support, p. 8.  

E. DII’s Position

DII concludes that the Settlement resolves all of DII’s issues of concern.  DII's Complaint (Complaint) set forth the following issues:

a) Whether the size of the requested rate increase is appropriate;
b) Whether the expenses claimed by Duquesne were prudently incurred; 
c) Whether the allocation of the proposed distribution rate increase between and among customer classes is just, reasonable and non-discriminatory;
d) Whether Duquesne's proposed rate structure and rate design are appropriate, just, reasonable and not unduly discriminatory, specifically including the proposed rate design changes for Rates GL, L and HVPS;


e) Whether the 11.25% return on equity proposed by Duquesne and other aspects of the Company's proposal result in a fair rate of return; and
f) Whether Duquesne's claimed cost of service is accurate, legitimate and appropriately allocated. 

Complaint, p. 3; DII St. in Support, p. 2.  DII then discusses five reasons why the Settlement adequately resolves the issues of concern.    

First, under the Settlement Duquesne will retain Tariff Rule 4, which allows the Company to enter into special contracts with industrial and commercial customers with loads of at least 100 kW.  Joint Petition ¶36, p. 9.  DII disagreed with the Company's initial proposal to eliminate the Company's ability to enter such special contracts, which address "changing business needs or operating conditions."  DII St. 1, p. 14.  As DII witness Baudino testified, despite the Company's concerns that such discounts to larger customers "post restructuring" are no longer appropriate, "[s]ince there is no obligation to enter a Rule 4 contract, it would appear to be beneficial to maintain the option in the event that the Company, the affected Rule 4 customer and other Duquesne customers could benefit from such a contract."  DII St. 1, pp. 13-14.  According to DII, the Settlement will allow for such beneficial contracts.  DII St. in Support, pp. 3-4. 

Second, the Settlement provides that the Untransformed Service Credit under Rate L will be increased by the amount of the percentage increase to Rate L distribution rates.  Joint Petition ¶34, p. 8.  This credit recognizes that some customers taking service on the Company's Rate L do so at voltages exceeding 11,500 volts.  DII St. 1, p. 13.  The current credit is $.70 per kW for customers taking service above 11,500 volts and who furnish their own equipment necessary to take untransformed service.  Id.  The Company had proposed that this credit remain unchanged, but DII asserted that given the increases in demand charges for Schedule L, the credit should be increased accordingly.  Id.  The Settlement provides for an appropriate increase in this credit commensurate with the overall increase for Rate Schedule L.  DII St. in Support, p. 3.

Third, the Settlement reduces Duquesne's distribution revenue increase from its original request of $87.3 million in additional annual distribution rate revenues to an increase of $45.7 million.  Joint Petition ¶26, p. 7.  This reduced amount is inclusive of future test year universal service costs that will be recovered under the Company's Universal Service Charge Rider, and consumer education costs to be recovered through the Consumer Education Surcharge.  Id.  According to DII, this reduction of $41.6 million from the rate increase requested by the Company provides an adequate resolution to the issue of whether the Company's requested rate increase is appropriate.  DII St. in Support, p. 3.  

Fourth, the Settlement maintains a customer charge for Rate GLH.  DII proposed that the rate design continue to include such a customer charge.  DII St. 1, p. 12.  While the Company had proposed eliminating the customer charge during heating months and going to a kWh-only charge, DII found "no sound basis" in eliminating this charge.  Id.  The Settlement rate designs for Rates GL, L and HVPS are also appropriate, according to DII.  DII St. in Support, p. 4.

Fifth, the Settlement continues to move all rate schedules closer to cost of service.  DII witness Baudino testified concerning the need to move toward cost of service, stating:
[i]n the current proceeding, Rates GL and L are continuing to pay significant subsidies to other rate classes and [Company witness] Pfrommer's recommended increases of 16.4% and 14.8% for these classes are excessive and unjustified.  Equity and fairness calls for significantly lower increases to GL and L and continued movement toward cost of service for all classes.

DII St. 1, p. 10.  In the settlement resolving the Company's 2006 distribution rate case, Rates GL and L received increases of 85.3% and 83.9%, while the total system increase was only 41.8%.  DII St. 1, p. 10.  The Settlement's movement towards cost of service provides for a more equitable rate allocation for these rate classes than that of the 2006 settlement, as well as the 


allocation originally proposed by the Company in this proceeding.  See Joint Petition ¶¶31-32, p. 8. 

DII asserts that, while it supports the Settlement, distribution base rates have yet to reach full cost of service levels despite two base rate proceedings.  According to DII, it is crucial that more progress toward cost of service, if not complete cost of service, be achieved by Duquesne in the next distribution base rate proceeding.  Notably, in its 2010 distribution base rate proceeding, PPL Electric Utilities Corporation (PPL) moved its rates for all major rate classes to "at or near" full cost of service, with PPL's entire proposed rate increase being allocated to residential customers in order to achieve this goal.  Pa. PUC v. PPL Electric Utilities Corporation, Docket No. R-2010-2161694 (Order entered December 21, 2010) at 36.  According to DII, this goal is mandated by Lloyd v. Pennsylvania Public Utility Commission, in which the Commonwealth Court of Pennsylvania declared achieving cost of service to be the "polestar" of utility ratemaking.  Lloyd v. Pa. PUC, 904 A.2d 1010 at 1020 (Pa. Cmwlth. 2006) appeal denied, 591 Pa. 676, 916 A.2d 1104, fn. 10 (2007).  The Commonwealth Court held that while gradualism concerns may be considered, they do not outweigh the need to bring a timely end to cross-subsidization among rate classes: 

However, while permitted, gradualism is but one of many factors to be considered and weighed by the Commission in determining rate designs, and principles of gradualism cannot be allowed to trump all other valid ratemaking concerns and do not justify allowing one class of customers to subsidize the cost of service for another class of customers over an extended period of time.  

Id.  PPL was able to achieve rates "at or near" full cost of service in its three rate cases since passage of the Electric Competition Act, 66 Pa. C.S. §2801 et seq., and, DII asserts, it is vital that the cross-subsidization by Duquesne's large and industrial customer classes end with the Company's third post-rate cap distribution case.  DII St. in Support, pp. 4-5. 



F.	NRG’s Position

NRG had concerns about the overall level of the rate increase initially requested by Duquesne (approximately 23.4 percent or $87.3 million per year).  NRG also had concerns about the allocation of this rate increase among the various rate schedules.  In NRG’s view, Duquesne’s proposal failed to eliminate cross-subsidies that harm commercial and industrial ratepayers, including customers receiving service under Rate Schedule GL.  NRG points out that these issues were the subject of extensive negotiations among the Joint Petitioners.  NRG believes that the parties negotiated in good faith to reach a mutually-acceptable compromise. NRG St. in Support, p. 3.

Under the Settlement, the overall rate increase was reduced to approximately 11.7 percent.  Additionally, according to NRG, the cross-subsidies established under Duquesne’s existing tariff were reduced to some extent.  Accordingly, on a percentage basis, the rate increase for customers served under the Rate Schedule GL (which includes NRG) will be less than the average percentage increase.  NRG St. in Support, p. 3.

NRG supports this Settlement because it is fair, just and reasonable and therefore is in the public interest.  According to NRG, while Duquesne still will earn varying rates of return on its service to different customer groups, the Settlement moves in a positive direction and reduces the disparities that now exist.  NRG St. in Support, p. 3.

G.	Recommendation

		The Joint Petitioners in this proceeding represent many interests.  The OTS, the OCA and the OSBA represent the public interest, the interests of residential customers and the interests of small business customers, respectively.  In addition, the Joint Petitioners include DII, which represents the following companies:  Allegheny Ludlum Corporation, Bayer Corporation, Giant Eagle, Inc., Horsehead Corporation, The Linde Group, United States Steel Corporation, Universal Stainless and Alloy Products, Inc., and the University of Pittsburgh.  NRG was also 


represented.  To reach a settlement of all issues with the aforementioned parties in such a base rate case is unusual.  It represents hours of negotiation and a great deal of cooperation.  The Settlement addresses, or takes off the table, every contested issue in this proceeding.  Because all of the diverse interests represented by the Joint Petitioners have been satisfied, the Settlement benefits Duquesne’s customers.  It saves the parties and the Commission the time and expense of fully litigating this matter.  The parties have avoided the need to prepare for and participate in extensive, contentious hearings, prepare briefs, reply briefs, exceptions, replies to exceptions and possible appellate litigation.  Duquesne’s customers benefit from this cost savings.

		The Joint Petition for Settlement of All Issues was served on all non-signatory parties to this base rate case.  Objections to the proposed Settlement were to have been filed on or before 4:30 p.m. on Monday, January 24, 2011.  No objections were filed.

		Upon due consideration of the terms and conditions of the Joint Petition for Settlement of All Issues, including the statements of the Joint Petitioners, this Settlement constitutes a fair, just and reasonable resolution of the Commission’s investigation.  Therefore, the Joint Petition for Settlement of All Issues is in the public interest and should be approved.

V.	CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the subject matter and the parties to this proceeding.  66 Pa. C.S. §§501, et seq.

2. The Joint Petition for Settlement of All Issues is in the public interest and is consistent with the requirements contained in Lloyd v. Pa. P.U.C., 904 A.2d 1010 (Pa. Cmwlth. 2006).


VI.	ORDER

		THEREFORE,

		IT IS RECOMMENDED:

1. That the Joint Petition for Settlement of All Issues that Duquesne Light Company, the Office of Trial Staff, the Office of Consumer Advocate, the Office of Small Business Advocate, the Duquesne Industrial Intervenors and NRG Energy Center Pittsburgh, LLC have submitted at Docket Nos. R‑2010-2179522, C-2010-2194660, C-2010-2193322, R‑2010-2153066, C-2010-2196479, C-2010-2196790, C-2010-2199926, C-2010-2199945, C‑2010-2200548, C-2010-2201179, C-2010-2202732, C-2010-2202837, C-2010-2203197, C‑2010-2203912, C-2010-2204100, C-2010-2206586, C-2010-2213076 and C-2010-2214197, including all terms and conditions stated therein, be approved without modification.  

2. That Duquesne Light Company shall be permitted to file a tariff supplement incorporating the terms of the Settlement and changes to rates, rules and regulations as set forth in Appendix A of the Joint Petition for Settlement of All Issues, to become effective on one day’s notice after entry of the Commission’s Order approving the Settlement, for service rendered on and after April 21, 2011, which tariff supplement increases Duquesne Light Company’s rates so as to produce an annual increase in operating revenues of not more than $45,700,000.

3. That the following complaints consolidated with the Commission’s investigation at Docket No. R-2010-2179522 be dismissed:  the Office of Consumer Advocate, C-2010-2194660; the Office of Small Business Advocate, C-2010-2193322; Linda L. Sullivan, Docket No. R-2010-2153066; Janet Vento, Docket No. C-2010-2196479; Mary M. Chestnut, Docket No. C-2010-2196790; Donald Killmeyer, Docket No. C-2010-2199926; Sarah Divilly, Docket No. C-2010-2199945; Delores D. White, Docket No. C-2010-2200548; Vicki Courie, Docket No. C-2010-2201179; Rebecca Nesvet, Docket No. C-2010-2202732; Marie Rubottom, Docket No. C-2010-2202837; Duquesne Industrial Intervenors, Docket No. C-2010-2203197; Carolina Ursitti, Docket No. C-2010-2203912; Donald J. Gilbert, Docket No. C-2010-2204100; NRG Energy Center Pittsburgh, LLC, Docket No. C-2010-2206586; Jay Folkens, Docket No. C‑2010-2213076; and John and Sherry Urban, Docket No. C-2010-2214197.

4. That the Commission’s investigation at Docket No. R-2010-2179522 be marked closed.


Date:  January 28, 2011										
							Conrad A. Johnson
							Administrative Law Judge


													
							Mark A. Hoyer
							Administrative Law Judge
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