BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Guntram Weissenberger, et al.			:
							:
	v.						:	Docket No. C-2010-2182281
							:
PECO Energy Company				:



PREHEARING CONFERENCE ORDER


Before
Dennis J. Buckley
Administrative Law Judge

		
		A prehearing conference has been scheduled in this matter at the Pennsylvania Public Utility Commission’s (Commission) offices in Philadelphia, Pennsylvania, on February 16, 2011.  The conference has been scheduled: (1) to hear oral argument with respect to Preliminary Objections filed by PECO Energy Company (PECO or Respondent), and, PECO’s Preliminary Objections notwithstanding, (2) to allow the parties to state their theory of the case, (3) to consider whether joinder of additional parties is necessary to the resolution of this case, (4) to identify the issues and sub-issues of this proceeding which each party intends to address (including clarification of “liability issues” and the further identification of specific documents relevant to this proceeding and the identity of the custodians of those documents), (5) to identify any discovery issues and to establish any modification of the Commission’s discovery rules that may be appropriate in this matter, and (6) to develop a procedural schedule.
		
		At this point, it may be useful to set forth the history of this case, to date.  I omit those events prior to the filing of the formal Complaint with the Commission.

		On June 14, 2010, Guntram Weissenberger, et al. (Complainants) filed a formal Complaint with the Commission against PECO.  In that Complaint, the Complainants stated that there exists an issue of law as to whether the Complainants are “Landlord Ratepayers” under the provisions of the Pennsylvania Public Utility Code (Code) at 66 Pa. C.S. § 1521.  In their Complaint, the Complainants provided an extended narration of the facts in this case as Complainants see them.  In the event that the Complainants are found to be “Landlord Ratepayers” within the meaning of the Code, the Complainants asked that “liability issues” in this case be determined by the Commission.

		On July 7, 2010, PECO filed a Preliminary Objection to the Complaint claiming insufficient specificity of the pleading.  PECO alleged that there is a significant mismatch between the “liability issues” raised in the underlying civil complaint before the Delaware County Court of Common Pleas and the issues pled in the formal Complaint filed with the Commission.  PECO asserted that the Complainants have failed to include in their formal Complainant to the Commission specific allegations of unreasonable utility service, including allegations of overcharging, improper billing, breach of duty to disclose, negligence, or misapplication of PECO’s tariff.[footnoteRef:1]  PECO asked that the Commission order the Complainants to file a Complaint that sets forth, with specificity, each and every issue that the Complainants intend to pursue before the Commission.[footnoteRef:2]  Alternatively, and if Complainants’ do not provide a specific pleading, then PECO asked that the Commission dismiss the Complaint with prejudice. [1:  	PECO Preliminary Objection at ¶ 5.
]  [2:  	PECO Preliminary Objection at ¶ 11.
] 


		On July 15, 2010, the Complainants filed an Amended Complaint.  That Amended Complaint consists of 77 separate paragraphs including extensive factual averments.  The Amended Complaint listed several additional business entities, all of whom own properties served by PECO, all of whom conduct business along with the Complainants under the fictitious name, the “Westover Companies,”[footnoteRef:3] and all of whom may or may not be additional Complainants in this proceeding.   The Amended Complaint provided statements with respect to a Utility Services Agreement between the Complainants and an entity called ConServe Corporation.[footnoteRef:4]  Complainants further asserted that by a separate agreement between PECO and ConServe, ConServe was the utility account ratepayer for Complainants’ properties, but at some point in 2007, ConServe failed to make payments to PECO and modified its Services Agreement with PECO to substitute the Complainants as ratepayers without Complainants’ consent or knowledge.[footnoteRef:5]  Complainants essentially argued that privity of contract in this matter runs between ConServe and PECO, not between the Complainants and PECO, and that PECO was aware of and accepted this arrangement. [3:  	Amended Complaint at 6, ¶15.
]  [4:  	Amended Complaint at 7-8, ¶¶ 21-27.
]  [5:  	Amended Complaint at 8, ¶ 27; 17, ¶ 68p; 18, ¶68s.
] 


		On August 12, 2010, PECO filed a Second Preliminary Objection, this time to the Amended Complaint, again claiming insufficient specificity of the pleading.  PECO argued that the Complainants still have not stated with specificity: which tariff or rates PECO should have applied to the Complainants,[footnoteRef:6] relevant information or discussion regarding the periodicity of PECO billing,[footnoteRef:7] or specificity as to how PECO’s billing and notifications to ConServe violated a specific tariff, rule or rate.[footnoteRef:8] [6:  	PECO Second Preliminary Objection at 4, ¶¶ 4-5.
]  [7:  	PECO Second Preliminary Objection at 5, ¶ 6.
]  [8:  	PECO Second Preliminary Objection at 7, ¶ 8.
] 


		On August 26, 2010, the Complainants filed a Response to the Second Preliminary Objection.  In sum, the Complainants argued that they have stated, in material and summary form, the facts on which their cause of action is based, and asserted that in their Amended Complaint they have placed PECO on notice of its alleged “liability” through specific allegations with respect to alleged failures by PECO to properly issue bills, assess late fees and to utilize proper utility rates.[footnoteRef:9] [9:  	Complainants’ Response at 3, ¶ 4.] 


		On December 23, 2010, this matter was assigned to me as Presiding Officer.

In accordance with the provisions of 66 Pa.C.S.A. §§ 331 and 333, a Prehearing Conference has been scheduled in the above-captioned case in an available Fourth Floor Hearing Room, 801 Market Street, Philadelphia, Pennsylvania, on Wednesday, February 16, 2011, at 1:00 p.m.

THEREFORE,

IT IS ORDERED:

1.	That an Initial Prehearing Conference, shall be held at 1:00 p.m. on Wednesday, February 16, 2011, in an available Fourth Floor Hearing Room, 801 Market Street, Philadelphia, Pennsylvania.

2.	Pursuant to 52 Pa.Code § 1.55, each party shall be limited to one entry on the service list.  Parties shall provide the name, business address, business telephone number, business telefacsimile number (if any), and business e-mail address (if any) of the person they wish to have listed on the service list.

3.	All parties must serve me directly, preferably in “Word” format, (electronically at debuckley@state.pa.us and by hard copy) with any document you file in this proceeding.  If you send me any document or correspondence, you must send a copy to all other parties in the case.  It is not sufficient to file with the Commission Secretary’s Bureau and to expect me to receive a copy of your filing.  The current service list is attached to this order.  My correct address is: Administrative Law Judge Dennis J. Buckley, P.O. Box 3265, Harrisburg, PA 17105-3265.

4.	That on or before Monday, February 14, 2011, parties shall file and serve a Prehearing Conference memoranda which shall include:

(a) The information described in Paragraph 2, above.

(b) Names, business addresses, and telephone numbers of witnesses the party expects to call and the subject matter of each witness’ testimony.

(c) A statement as to whether, at this point, joinder of additional parties is necessary to the resolution of this case, and if so, the identity of those parties.

(d) A list of the issues and sub-issues of this proceeding which each party intends to address and a statement of the party’s position on each of the issues and sub-issues listed (including clarification of “liability issues” and the further identification of specific documents relevant to this proceeding and the identity of the custodians of those documents).

(e) A brief statement describing the evidence the party proposes to present at hearing, relating the evidence to each of the issues and sub-issues the party intends to address.

(f) Any discovery issues and any proposed modification of the Commission’s discovery rules that may be appropriate in this matter.

5.	Pursuant to 52 Pa.Code §§ 1.21-1.23, you may represent yourself, if you are an individual, or you may have an attorney licensed to practice law in the Commonwealth of Pennsylvania, or admitted Pro Hac Vice, represent you.  However, if you are a partnership, corporation, trust, association, or governmental agency or subdivision, you must have an attorney licensed to practice law in the Commonwealth of Pennsylvania, or admitted Pro Hac Vice, represent you in this proceeding.  Unless you are an attorney, you may not represent someone else.  Attorneys shall insure that their appearance is entered in accordance with the provisions of 52 Pa.Code § 1.24(b).

6.	Parties shall be prepared for useful discussion of all problems involved in the proceeding, both procedural and substantive.  Parties’ representatives shall be fully authorized to make commitments, both procedural and substantive, on behalf of their represented party.

7.	The following matters shall also be addressed at the Prehearing Conference:

(a) Any matters that may aid in the orderly conduct or disposition of the proceeding and the furtherance of justice, including but not limited to:

(i) Simplification of the issues;

(ii) Obtaining admissions as to, or stipulations of, facts not in dispute, or the authenticity of documents which might properly shorten the hearing;

		(iii)	Limitations as to the number of witnesses;

8.	Failure of a party to attend the Prehearing Conference, without good cause shown, shall constitute a waiver of all objections to the agreements reached, and to an Order or ruling with respect thereto.

9.	Please review the regulations relating to discovery, specifically at 52 Pa. Code § 5.331(b), which provides, inter alia, that participants try to initiate discovery as early in the proceeding as possible, and 52 Pa. Code § 5.322, which encourages parties to exchange information on an informal basis.  The parties are expected to pursue resolution of discovery issues among themselves.  Motions to compel should be filed only after such efforts have failed.


Date:	February 1, 2011 										
							Dennis J. Buckley
							Administrative Law Judge
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