BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



James McHale						:
							:
	v.						:		C-2010-2211805
							:
Pennsylvania Power Company			:



ORDER GRANTING IN PART AND 
DENYING IN PART PRELIMINARY OBJECTION


Before
Administrative Law Judge
Dennis J. Buckley

			
		This Order grants in part and denies in part a Preliminary Objection that Pennsylvania Power Company (Penn Power or Respondent) filed with the Pennsylvania Public Utility Commission (Commission) on December 17, 2010.  The Preliminary Objection objected to Commission consideration of issues relative to a Right of Way Agreement and a requested monetary award.  However, and as explained below, this Order does not dispose of the remaining quality of service issue raised in the formal Complaint.  

HISTORY OF THE PROCEEDING

		This case had its origin in a formal Complaint filed by James McHale (Complainant) on November 22, 2010.  In that Complaint, Mr. McHale alleged that Penn Power improperly routed service lines over his property in Jamestown, Pennsylvania, contrary to an established Right of Way Agreement, and that Penn Power’s facilities are killing trees on Mr. McHale’s property and are causing power arcs over the property during times of high wind.  Mr. McHale seeks re-routing of Penn Power’s lines and monetary damages for the trees allegedly killed on his property.

		On December 17, 2010, Penn Power filed an Answer and New Matter in which Penn Power denied the factual allegations in the formal Complaint and argued that the Commission is not the proper forum for the adjudication of right of way issues.  Answer and New Matter at 9,
¶ 21-25.  Penn Power denied the existence of any quality of service issues relative to killing trees or relative to power arcing over the Complainant’s property.  Answer and New Matter at 6, ¶ 4-5(xx).  

		Also on December 17, 2010, and as noted above, Penn Power filed a Preliminary Objection, properly endorsed with a Notice to Plead, requesting the dismissal of the formal Complaint on jurisdictional grounds contending: (1) that the validity and scope of a right of way document is a matter for determination by the Pennsylvania courts, and (2) that the Commission is not empowered to grant the monetary relief sought by Mr. McHale.  Preliminary Objections at 1, 7. 

		This case was assigned to me as a Motion Judge on December 29, 2010, and is ready for decision.

					FINDINGS OF FACT

		1.	The Complainant in this case is James McHale who is the owner of the property at 7615 Eriez [sic] Drive, Jamestown, Pennsylvania.[footnoteRef:1]

		2.	 The Respondent in this case is Pennsylvania Power Company which maintains power lines sited over Complainant’s property.

		3. 	On November 22, 2010, the Complainant filed a formal Complaint with the Commission against the Respondent.

		4.	 On December 17, 2010, the Respondent filed an Answer and New Matter.

		5. 	On December 17, 2010, the Respondent filed a Preliminary Objection requesting that the Commission dismiss the Complaint. [1:  	I note that while Mr. McHale is the owner of the property in question, he resides in Florida and has asked in his Complaint that any hearing in this matter be conducted telephonically.  ] 


		6.	The Complainant has not filed a Reply or any other responsive pleading to the Respondent’s Preliminary Objection.[footnoteRef:2]

					       DISCUSSION

		In this case, the Complainant raised issues with respect to a Right of Way Agreement and concerning the quality of service that Respondent provides.   The Complainant has also asked for an award of monetary damages based upon the alleged conduct of the Respondent.  Respondent has filed a Preliminary Objection with respect to the jurisdiction of the Commission in considering right of way issues and with respect to the authority of the Commission to assess monetary damages, asking that the Commission dismiss the Complaint.[footnoteRef:3] [2:  	Under the Commission’s procedural rules at 52 Pa. Code § 5.63(b), the failure to file a timely reply to new matter may be deemed in default, and the relevant facts stated in the new matter may be deemed to be admitted.  I note, however, that the Complainant has thus far proceeded pro se, and traditionally the Commission has been hesitant to rule unfavorably against pro se litigants based on technical grounds. See, e.g., Destefano v. Peoples Natural Gas Company, 56 Pa. P.U.C. 489 (1982); Halpern v. The Bell Telephone Company of Pennsylvania, Docket No. C-00923950 (October 19, 1992); William Schlinder v. The Bell Telephone Company of Pennsylvania, Docket No. F-00161252 (March 26, 1993).  The issue of quality of service will, therefore, be preserved for hearing, as discussed in this Order.
  ]  [3:  	The Preliminary Objection does not address the quality of service issue raised in the formal Complaint.] 


		The Commission's Rules of Practice and Procedure permit parties to file preliminary objections.   The grounds for preliminary objections are limited to those set forth in 52 Pa Code § 5.101(a) as follows: 

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.
 
(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.
 
(3) Insufficient specificity of a pleading.
 
(4) Legal insufficiency of a pleading.
 
(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.
 
(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.

		The Respondent's Preliminary Objection asserts, in part, lack of Commission jurisdiction pursuant to 52 Pa. Code §§ 5.101(a)(1).  Commission preliminary objection practice is analogous to Pennsylvania civil practice regarding preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  A preliminary objection asserting lack of Commission jurisdiction pursuant to the Commission's Rules of Practice and Procedure is therefore analogous to preliminary objections allowed by Rule 1028 of the Pennsylvania Rules of Civil Procedure.

		Preliminary objections in civil practice requesting dismissal of a pleading will be granted only where the right to relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environment Resources, 406 A.2d 1020 (Pa. 1979);  Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super. 1991).  The Commission follows this standard.  Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988).

		The Commission may not rely upon the factual assertions of the moving party but must accept as true for purposes of disposing of the motion all well pleaded, material facts of the nonmoving party, as well as every inference from those facts.  County of Allegheny v. Commonwealth of Pennsylvania, 490 A. 2d 402 (Pa. 1985);  Commonwealth of Pennsylvania v. Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Cmwlth. 1988).  The Commission must view the Complaint in this case in the light most favorable to the Complainants and should dismiss the Complaint only if it appears that the Complainants would not be entitled to relief under any circumstances as a matter of law.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994)

		The Commission regulation at 52 Pa. Code § 5.21(a) states that a person may file a formal complaint claiming violation of a statute that the Commission has jurisdiction to administer. The regulation at 52 Pa. Code § 5.21(d) authorizes the Commission to dismiss a complaint if a hearing is not necessary and authorizes preliminary objections to be filed in response to a complaint.

		The regulation at 52 Pa. Code § 5.101(a)(1) permits the filing of a preliminary objection to dismiss a pleading for lack of Commission jurisdiction. 

		Accepting the facts alleged in the Complaint as true for purposes of disposing of its Preliminary Objection, the Respondent alleges that the Complaint raises issues regarding the scope and validity of Respondent’s right of way.  The Respondent contends that the Commission has no jurisdiction to determine the scope and validity of the right of way.  The Preliminary Objection contends that such a determination is solely within the jurisdiction of the courts of the Commonwealth.  I agree.

		The Commission, as a creation of the General Assembly, has only the powers and authority granted to it by the General Assembly as contained in the Public Utility Code. Tod and Lisa Shedlosky v. Pennsylvania Electric Co., Docket No. C-20066937 (Order entered May 28, 2008); Feingold v. Bell Tel. Co. of Pa., 383 A.2d 791 (Pa. 1977).  The Commission must act within, and cannot exceed, its jurisdiction.  City of Pittsburgh v. Pennsylvania Pub. Util. Comm'n., 43 A.2d 348 (Pa Super. 1945).  Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 235 A.2d 602 (Pa. 1967).   Subject matter jurisdiction is a prerequisite to the exercise of power to decide a controversy.  Hughes v. Pennsylvania State Police, 619 A.2d 390 (Pa. Cmwlth. 1992), alloc. denied 637 A.2d 293 (Pa. 1993).

		The Commission has determined that it is not the proper forum for resolving property rights controversies.  Rather, such controversies are a matter for a court of general jurisdiction.  Anne E. Perrige v. Metropolitan Edison Co., Docket No. C-00004110 (Order entered July 3, 2003);  Fiorillo v. PECO Energy Co., Docket No. C-00971088 (Order entered September 15, 1999).   In Fairview Water Co. v. Pennsylvania Pub. Util. Comm'n., 502 A.2d 162 (Pa. 1985), the Pennsylvania Supreme Court held that the Commission does not have jurisdiction to determine the scope and validity of an easement.

		In Boczar v. PPL Electric Utilities Corp., Docket No. C-20016332 (Order entered February 10, 2003), the complainant alleged that the utility was not authorized to place its poles, transformers and cable lines on his property.  The Commission noted that the utility produced right of way agreements for the facilities in question and concluded that it was without jurisdiction to determine property rights concerning these easements.  In Lou Amati/Amati Service Station v. West Penn Power Co. and Bell Atlantic Pennsylvania, Inc., Docket No. C-00945842 (Order entered October 25, 1995), the Commission stated that real property issues, such as trespass and whether utility facilities were located pursuant to a valid easement are within the exclusive jurisdiction of the Courts of Common Pleas.

		In Messina v Bell Atlantic-Pennsylvania, Docket No. C-00968225 (Order entered September 23, 1998), the Commission stated that it could adjudicate cases involving the existence rather than the scope and validity of an easement.  In Robert S.J. Nigro v. PPL Electric Utilities Corp., Docket No. C-00003242 (Order entered October 26, 2004), where the utility was unable to produce a written document granting an easement across the complainant's property and claimed an easement by prescription, the Commission concluded that it was without jurisdiction to determine prescriptive easements.

		In Stavnicky v PPL Electric Utilities Corp., Docket No. C-20043368 (Order entered July 13, 2005), the Commission held that subject matter jurisdiction in right of way disputes extended only to cases where there was no written documentation of an easement.  If the utility produced a document purporting to show a grant of authority for an easement concerning a complainant's property, the Commission's inquiry should be at an end.  In that case, the Commission determined that it lacked jurisdiction because the utility presented written documentation of its easements.

		Accepting as true all the facts alleged in the Complaint with respect to the Right of Way Agreement, the Complainant is not entitled to relief from the Commission as a matter of law.  There is no factual dispute that an easement exists as the Complainant attached a copy of the easement/Right of Way Agreement to his Complaint.  Since there is no factual dispute with regard to this issue, there is no need for a hearing on the issue.  The dispute in this case is whether the easement/Right of Way Agreement authorizes the Respondent to site its power lines in the manner the Respondent has chosen to do.  As set forth above, the Commission has only asserted jurisdiction in cases involving the existence of an easement rather than the scope and validity of an easement.  

		With respect to Complainant’s request for monetary damages, it is well established that the Commission lacks the authority to order utilities to pay monetary damages.  See, DeFrancesco v. Western Pennsylvania Water Company, 453 A.2d 595 (Pa. 1982);  Elkin v. Bell of Pa., 420 A.2d 371 (Pa. 1980);  Feingold v. Bell of Pa., 383 A.2d 791 (Pa. 1977);  Poorbaugh v. Pa. PUC, 666 A.2d 744 (Pa. Cmwlth. 1995). 

		Because the Commission's jurisdiction does not extend to determining the scope or validity of an easement, and because the Commission lacks the authority to order utilities to pay monetary damages, I will grant the Preliminary Objection, in part.  It should be noted, however, that in granting the Preliminary Objection I have not completely disposed of this case, and to that extent the Respondent’s request that the Complaint be dismissed will be denied.  There remains the issue of quality of service raised by Mr. McHale in his formal Complaint, that is, the alleged killing of trees and power arcing over Mr. McHale’s property because of Respondent’s facilities.

		The General Assembly has mandated the character of service and facilities a public utility must provide in Section 1501 of the Public Utility Code, 66 Pa. C.S. § 1501, which reads in pertinent part: 

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public. Such service also shall be reasonably continuous and without unreasonable interruptions or delay. Such service and facilities shall be in conformity with the regulations and orders of the commission.

 
		The Commission has exclusive jurisdiction to determine the reasonableness, adequacy and sufficiency of a public utility's services and facilities.  Elkin v. Bell of Pa., 491 Pa. 123, 420 A.2d 371 (1980).  Section 102 of the Code, 66 Pa. C.S. § 102, defines the word "service" as: 

Used in its broadest and most inclusive sense, includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities . . . in the performance of their duties under [the Code].

 		
		A utility's "service" is not merely confined to the distribution of electrical energy, but also includes "any and all acts" related to that function.  West Penn Power Co. v. Pa. P.U.C., 578 A.2d 75 (Pa. Cmwlth. 1990).  Thus, the definition of "service" is sufficiently broad enough to encompass a utility's vegetation clearance practices in its rights-of-way.  Id.

		Finally, in setting this matter for hearing on the limited issue of quality of service, I note that as the party bringing this Complaint to the Commission, the Complainant bears the burden of proving that the Respondent violated a duty mandated by the Public Utility Code.  66 Pa. C.S. § 332(a).  

				         CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the parties and the subject matter of this proceeding as related to quality of service issues.  66 Pa. C.S. § 701; 66 Pa. C.S. § 1501.

		2.	The Commission does not have jurisdiction with respect to the property issues raised in the Complaint.  Lou Amati/Amati Service Station v. West Penn Power Co. and Bell Atlantic Pennsylvania, Inc., Docket No. C-00945842 (Order entered October 25, 1995).

		3.	The Commission lacks the authority to order utilities to pay monetary damages.  See, DeFrancesco v. Western Pennsylvania Water Company, 453 A.2d 595 (Pa. 1982);  

ORDER

		THEREFORE,

		IT IS ORDERED:

		1.	That the Preliminary Objection filed on December 17, 2010, by Pennsylvania Power Company at Docket No. C-2010-2211805 is granted in part and denied in part, consistent with this Order.

2. 	That the Complaint of James McHale filed on November 22, 2010, at Docket No. C-2010-2211805 against Pennsylvania Power Company is dismissed, in part, for lack of jurisdiction with respect to issues involving a Right of Way Agreement and lack of authority with respect to the award of monetary damages, consistent with this Order.

3.	That the Complaint of James McHale filed on November 22, 2010, at Docket No. C-2010-2211805 against Pennsylvania Power Company with respect to quality of service issues is to be scheduled for a telephonic hearing, consistent with the Complainant’s request.	


Date:  February 2, 2011				__________________________________
							Dennis J. Buckley
							Administrative Law Judge
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