BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION




Michael Johnson,					:
Administrator for Estate of Herbert E. Johnson	:
							:
			v.				:	Docket No. C-2010-2196457
							:
Philadelphia Gas Works				:
							:
							:
							:
Herbert E. Johnson					:
							:
			v.				:	Docket No. F-2010-2200018
							:
Philadelphia Gas Works				:



ORDER CONSOLIDATING PROCEEDINGS


		On August 25, 2010, Michael Johnson (Administrator), the Administrator for the Estate of Herbert E. Johnson, the deceased father of the Administrator, filed a Complaint at Docket No. C-2010-2196457 with the Pennsylvania Public Utility Commission (Commission) alleging that Philadelphia Gas Works (PGW or Respondent) had failed to refund to the Administrator $700.00 which the deceased, Herbert E. Johnson, had erroneously paid to PGW in or around October, 2009.

		On September 20, 2010, PGW filed an Answer to the Complaint at Docket No. 
C-2010-2196457, asserting that on January 13, 2010, a PGW Mail Receipts Department representative noted a payment of $700.00 made payable to SBI Federal Credit Union, the banking institution of the deceased, and referencing an August 18, 2010 decision by the Commission’s Bureau of Consumer Services (BCS) at BCS 2643738 which found that the $700.00 had been returned by PGW to the customer.  Answer of September 20, 2010 at 2; ¶ 4.

		On September 17, 2010, the Administrator filed a second Complaint, this time at Docket No. F-2010-2200018, appealing the August 18, 2010 decision by the BCS.

		On September 23, 2010, Chief Administrative Law Judge Charles E. Rainey, Jr. issued an Interim Order Setting a Resolution Conference in the matter at Docket No. C-2010-2196457.  It is my understanding that the conference took place but was not successful in resolving the outstanding controversy.

		On October 11, 2010, PGW filed an Answer to the Complaint at Docket No. 
F-2010-2200018, again referencing the BCS decision at BCS 2643738 and the finding that $700.00 had been returned by PGW to the customer.  PGW again asserted that on January 13, 2010, a PGW Mail Receipts Department representative noted a payment of $700.00 made payable to SBI Federal Credit Union, the banking institution of the deceased.  Answer of October 11, 2010 at 4; ¶ 2.
    
		Also on October 11, 2010, PGW filed a Motion to Consolidate these cases.  No answer or objection to the Joint Motion has been filed as permitted by the Commission’s regulation at 52 Pa. Code § 5.103(c).

		In its Motion, PGW states that both matters, Michael Johnson, Administrator v. PGW, Docket No. C-2010-2196457, and Herbert E. Johnson v. PGW, Docket No. F-2010-2200018, involve the same parties and involve common issues of fact.  PGW further avers that the witnesses in both cases would be the same, and that judicial economy would be best served by consolidation of these cases.  Motion to Consolidate at 2, ¶¶ 6-8.

		The Commission’s regulation pertaining to Consolidation appears at 52 Pa. Code § 5.81, and states in relevant part:



§ 5.81. Consolidation

(a)	The Commission or presiding officer, with or without motion, may order proceedings involving a common question of law or fact to be consolidated. The Commission or presiding officer may make orders concerning the conduct of the proceeding as may avoid unnecessary costs or delay.

52 Pa. Code § 5.81(a).

		The question of consolidation is clearly left to the sound discretion of the Commission or presiding officer.

Cases have been consolidated for adjudication; Re Middletown Taxi Co., 50 Pa. PUC 263 (1976), for hearing; City of York v. York Telephone and Telegraph Co., 43 Pa. PUC 240 (1967), for briefing; Clepper Farms, Inc. v. Grantham Water Co., 41 Pa. PUC 749 (1965), and have been refused consolidation for any purpose; Dopp v. Williamsburg Borough Dep’t of Water and Sewer, 59 Pa. PUC 25 (1984).

In considering the consolidation of cases, the first criteria (set forth in the Commission’s regulations) is that the proceedings must involve “a common question of law or fact”.  An examination of Commission precedent in such cases as Applications of Philadelphia Electric Co., 43 Pa. PUC 781 (1968), Pa. Public Utility Comm’n v. Bell Telephone Co. of Pennsylvania, 46 Pa. PUC 568 (1973), and Pa. Public Utility Comm’n v. Butler Twp. Water Co., 52 Pa. PUC 442 (1978), as well as those cited above, establishes that considerations in addition to the presence of common questions of law or fact must also be evaluated in ruling on a consolidation.  These other considerations are:

1.	Will the presence of additional issues cloud a determination of the common issues?

2.	Will consolidation result in reduced costs of litigation and decision-making for the parties and the Commission?

3.	Do issues in one proceeding go to the heart of an issue in the other proceeding?

4.	Will consolidation unduly protract the hearing, or produce a disorderly and unwieldy record?

5.	Will different statutory and legal issues be involved?

6.	Does the party with the burden of proof differ in the proceedings?

7.	Will consolidation unduly delay the resolution of one of the proceedings?

8.	Will supporting data in both proceedings be repetitive?

No single consideration, nor group of these considerations, is dispositive of a consolidation, any more so than the presence of a common question of law or fact.  Rather, the evaluation of all of them and a balancing of those favoring and disfavoring consolidation is required.

In the cases now before us, the above-captioned proceedings are interrelated and raise common issues of law and fact.  Because the disposition of each of these matters is interrelated, the consolidation of these proceedings will promote the efficient use of the time and resources of the parties and the Commission.  Consolidation of these cases will not unduly delay the resolution of either of them.  They will be heard, briefed, and decided together.

For all of the stated reasons, a consolidation for hearing, briefing, and adjudication is warranted and is in the public interest, the interest of the parties and the interest of the Commission.

ORDER

THEREFORE,

IT IS ORDERED:

1.	That the Motion to Consolidate filed October 11, 2010 by Philadelphia Gas Works at Docket Numbers C-2010-2196457 and F-2010-2200018, is granted.

2.	That the above-captioned cases, bearing Docket Numbers C-2010-2196457 and F-2010-2200018 are consolidated for hearing, briefing, and adjudication.

3.	That this consolidated proceeding be scheduled for hearing.


Date:	February 4, 2011				____________________________________
							Dennis J. Buckley
							Administrative Law Judge
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