BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION
Dayton Crook





:








:


v.





:

C-2010-2217577








:

Pennsylvania Electric Company


:

ORDER GRANTING IN PART AND DENYING IN PART THE PRELIMINARY OBJECTIONS FILED BY PENNSYLVANIA ELECTRIC COMPANY
HISTORY OF THE PROCEEDING



On December 23, 2010, Dayton C. Crook (Complainant) filed a formal Complaint against Pennsylvania Electric Company (Penelec or Respondent) containing a number of allegations, including: from August to September 2010, the bill doubled without reason and his efforts to get the Respondent to check his meter failed; beginning in August, there were noticeable power surges, including one on November 14, 2010, which resulted in a loss of power and eventual replacement of the transformer serving three houses but not until there was a considerable loss of personal property.  Complainant seeks monetary damages for the property loss due to the faulty Company transformer.  


On January 19, 2011, Penelec filed its Answer and New Matter, as well as Preliminary Objections.  The Answer: admits to the higher billing and avers that it is due to an estimated billing based on the prior month’s reading; denies that Complainant contacted the Company regarding the bill or that Complainant requested that the meter be checked; denies power surges; admits that Complainant contacted the Company on November 14, 2010 to report an electric service outage; admits that the Complainant contacted the Company on November 12, 2010 to advise that a tree limb pulled down a device which protects the service wires called the weatherhead when Complainant was cutting trees; admits that the serviceman determined that the neutral wire was damaged due to the weatherhead incident and that the neutral wire was repaired, and the secondary transformer lug replaced; that the voltage reading was above the Commission standards and a transformer, cutout and lightning arrestor replacement order was entered, and the replacement completed on December 3, 2010.


In New Matter, Respondent avers that the Commission cannot award damages and that the Court of Common Pleas is the correct forum for this claim. The Preliminary Objections state that the Commission has no jurisdiction to grant monetary damages, and that the Complaint should either be dismissed or the Complainant be precluded from introducing evidence at the hearing related to his claim for damages.


The time for filing a responsive pleading has run and Complainant has not filed one.  Therefore, the Preliminary Objections are ready for decision.

FINDINGS OF FACT


1.
Complainant is Dayton C. Crook, 730 S. Main Street, Cherry Tree PA 15724-9509.



2.
Respondent is Pennsylvania Electric Company, a jurisdictional public utility providing residential electric service in the Commonwealth of Pennsylvania.



3.
The formal Complaint was filed on December 23, 2010.


4.
The Answer and New Matter, as well as Preliminary Objections, were filed on January 19, 2011.



5.
No responsive pleading was filed to the New Matter or to the Preliminary Objections.

DISCUSSION



Commission preliminary objection practice is similar to Pennsylvania civil practice.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, PUC Docket No. C-000935435 (July 18, 1994). 
 When considering the preliminary objection, the Commission must determine “whether the law says with certainty, based on well-pleaded factual averments . . . that no recovery or relief is possible.  P. J. S. v. Pa. State Ethics Commission, 669 A.2d 1105 (Pa. Cmwlth. 1996).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002).”  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003).  



The rules regard preliminary objections are as follows:

§ 5.101.  Preliminary objections.
(a)
Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.

(4) Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.3
* * *
52 Pa. Code § 5.101(a).  



In reviewing preliminary objections, only the facts in the Complaint can be presumed to be true in order to determine whether recovery is possible.  In order for Complainant to prevail ultimately, there must be a statute, regulation or order which the Commission is authorized to enforce.  The Complaint must set forth anything done or omitted to be done by Verizon in violation of any law which the Commission has jurisdiction to administer.  66 Pa. C.S. § 701; 52 Pa. Code § 5.21(a).  



This Complaint contains a number of allegations which can be distilled into two basic causes of action:  (1) the September billing was abnormally high and should be investigated; and (2) problems with the facilities which provide the electric service to the Complainant’s residence resulted in (a) inadequate service in terms of the Company being unresponsive and (b) substantial monetary damage for which the Company should be responsible.


A high billing complaint is squarely within the Commission’s jurisdiction and having been properly alleged, this claim will be set for hearing.  The Complainant has the burden of proving, through documents and/or testimony, that the September bill was unreasonably high.  For example, a complainant may establish a prima facie case by showing that his power usage for the billing period in question was unchanged from earlier periods and his bill for the same period was higher than previous bills.  The burden of going forward shifts to the utility, which must rebut the complainant’s case with co-equal evidence.  The “Waldron Rule” protects the high bill complaint from being dismissed in the early stages of litigation.  Waldron v. Pa. PUC, Docket No. C-77100047; Burleson v. Pa. PUC and West Penn Power Company, 501 Pa. 433, 561 A.2d 1234, 1983 Pa. LEXIS 636 (1983).


The second claim is that the utility rendered inadequate service through faulty facilities and unresponsive behavior.  The damage to property may be used to indicate the level of inadequate service, but the Commission cannot and will not award monetary damages to the Complainant.



The Commission must act within and cannot exceed its jurisdiction.  Behrend v. Bell Telephone Co., 363 A.2d 1152 (Pa. Super 1976).  A measure of relief that the Commission is not authorized to grant is monetary damages.  Elkin v. Bell, 491 Pa. 123, 420 A.2d 371 (1980); Feingold v. Bell of PA, 383 A.2d 791 (Pa. 1977); Loma, Inc. v. Pa. Publ. Util. Comm’n, 682 A.2d 425 (Pa. Cmwlth. 1996).  That portion of the Complaint which seeks monetary damages is stricken, and no discussion of monetary damages will be permitted at the evidentiary hearing.  A claim for monetary damages belongs in the civil courts, not the administrative hearing room.  


However, the Complaint also alleges that there had been a pattern of poor treatment, which is an allegation of unreasonable, inadequate or unsafe service within the meaning of Section 1501.
  The Complainant will be permitted to provide evidence to support this claim. The utility is warned that a finding of inadequate, unreasonable or unsafe service may result in the imposition of a civil penalty under the Public Utility Code, 66 Pa. C.S. § 3301.  


Therefore, the Preliminary Objections are denied insofar as they seek to dismiss the Complaint at this stage of the proceeding.  The Preliminary Objections are granted insofar as they seek to establish that the Commission cannot award monetary damages to the Complainant.  The result is that the Complainant’s evidentiary case will be limited to whether the September 2010 bill was too high to be accurate, whether Penelec’s treatment of Complainant was reasonable and adequate, both in communications and whether the utility’s actions over the electric facilities providing service to Complainant’s resident was safe, adequate and reasonable.  If the Complainant prevails, the utility may be assessed a civil penalty, which will be added to the Commonwealth’s General Fund.  No part of a civil penalty will be awarded to the Complainant.  Should the Complainant decide to not pursue its Complaint under these restrictions, Complainant should file a letter with the Commission Secretary indicating he is withdrawing the Complaint.

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the Preliminary Objections filed by Pennsylvania Electric Company to the Complaint filed by Dayton C. Crook at Docket No. C-2010-2217577, are granted insofar as they seek to establish that the Commission will not grant monetary damages to Complainant even if the Complainant proves his case.



2.
 That the Preliminary Objections filed by Pennsylvania Electric Company to the Complaint filed by Dayton C. Crook at Docket No. C-2010-2217577, are denied insofar as they seek to dismiss the Complaint.



3.
That the Complaint filed by Dayton C. Crook against Pennsylvania Electric Company at Docket No. C-2010-2217577 be set for hearing.

Dated:
February 9, 2011



____________________________________








Susan D. Colwell








Administrative Law Judge

C-2010-2217577 - DAYTON CROOK v. PENNSYLVANIA ELECTRIC COMPANY
DAYTON CROOK
730 SOUTH MAIN ST
CHERRY TREE PA  15724-9509
BRIDGID M GOOD ESQUIRE
RYAN RUSSELL OGDEN & SELTZER PC
1150 BERKSHIRE BLVD
SUITE 210
WYOMISSING PA  19610-1208
� 	§ 1501.  Character of service and facilities


	Every public utility shall furnish and maintain adequate, efficient, safe and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities a shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public. . . .  66 Pa. C.S. §1501.
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