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OPINION AND ORDER

BY THE  COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is a Petition for Extension of Time (Petition), which was filed by South Buffalo Township (Township) on December 22, 2010.  The Petition refers to our Opinion and Order entered on June 19, 2009, which adopted the Recommended Decision of Administrative Law Judge (ALJ) Robert P. Meehan, issued on April 21, 2009, in which he recommended, inter alia, that the Stipulation of Settlement, which was filed on December 8, 2008, be adopted, and that the final design and/or survey plans for the completion of the Whiterock Road Relocation Project, in South Buffalo Township, Armstrong County, Pennsylvania, be completed on or before December 31, 2010.  The Township requests a second one-year extension of time, or until December 31, 2011, to file the designated plans.  No Answer to the Petition has been received.

History of the Proceedings


On June 5, 2003, the Formal Complaint of Dave Brestensky (Mr. Brestensky), Supervisor, South Buffalo Township, against the Pittsburgh & Shawmut Railroad Company (P&S), was received by the Commission.  In his Complaint on behalf of the Township, Mr. Brestensky alleged that the bridge carrying Clinton Road was in poor condition and requested the Commission to order P&S to make repairs to the bridge.  


On June 23, 2003, the Commission served the Complaint on P&S, Armstrong County (County), and the Pennsylvania Department of Transportation (PennDOT).  Answers to the Complaint were filed between July 14 and August 18, 2003.  Following a field investigation at the site of the bridge, this matter was assigned to the Office of Administrative Law Judge for hearing and the issuance of a Recommended Decision.


The Parties agreed to submit this case for mediation, and Mediator Bigelow filed a mediation report on April 19, 2007.



Another prehearing conference was then scheduled for November 15, 2007.  At that conference, the Parties expressed their confidence that they could reach an agreeable stipulation that would settle the case.  After a series of continuances requested by the Parties, another prehearing conference was held on November 4, 2008, at which time the Parties indicated that they had reached an agreeable resolution of this dispute and requested time to submit their agreement in writing.


On December 8, 2008, the Parties filed the Stipulation of Settlement (Settlement) in this case.  On January 7, 2009, a Certificate of Withdrawal of the Complaint in this case was filed by Mr. Brestensky on behalf of the Township.


On June 19, 2009, the Commission adopted the Recommended Decision of ALJ Meehan, issued on April 21, 2009, approving the Settlement, which called for the submission to the Commission of final design and/or survey plans for the subject project for its approval, and to all other parties for their review and comment, on or before December 31, 2009.  Under the terms of the Settlement in this proceeding, the existing bridge, which carries Clinton Road, will be maintained at its currently posted weight limit, and improvements will be made to Whiterock Road, which is the secondary means of access to the Clinton area of the Township.  


By Opinion and Order entered February 16, 2010, the Township’s first Petition for Extension of Time until December 31, 2010, to complete the Whiterock Road Relocation Project, was granted by the Commission.



As noted, on December 22, 2010, the Township filed the instant Petition for Extension of time, until December 31, 2011, to complete the Whiterock Road Relocation Project.  This matter is now ripe for our consideration.
Discussion


We note that Section 1.15 of our Regulations, 52 Pa. Code §1.15, confers upon us the authority and discretion to grant an extension of time.  Section 1.15 provides, in pertinent part, as follows:

§ 1.15.  Extensions of time and continuances
(a)
Extensions of time shall be governed by the following:


Except as otherwise provided by statute, whenever under this title or by order of the Commission,...an act is required or allowed to be done at or within a specified time, the time fixed or the period of time prescribed may, by the Commission, the presiding officer or other authorized person, for good cause be extended upon motion made before the expiration of the period originally prescribed or as previously extended.  Upon motion made after the expira​tion of the specified period, the act may be permitted to be done where reasonable grounds are shown for the failure to act. 



We note initially that the Commission has the exclusive authority to order the construction, alteration, relocation, suspension or abolition of railroad crossings such as the one involved here.  Additionally, it is within the purview of the Commission’s authority to determine and order which concerned parties should perform such work at the crossing and which concerned parties shall maintain the crossing in the future, all to effectuate the prevention of accidents and the promotion of the safety of the traveling  public.  66 Pa. C.S. § 2702(b).



In its Petition, the Township states that this project is not going to be in final design before December 31, 2010.  The Township avers that the design cannot be completed because, among other matters, the permits have not been obtained from the Department of Environmental Protection (DEP) since all of the required archeological and engineering studies have not been completed.  Petition at 2.  The Township believes that an additional year will be needed to obtain permits to complete the final design and move the project forward.  Petition at 2.  The Township has attached Exhibit “A” to its Petition, which contains letters from the Pennsylvania Department of Transportation and Armstrong County indicating their consent to the Township’s Petition for a second extension of time.


With regard to the reasons for the delays we agree with the Township that some are unforeseen and justify the need for additional time.  Concerning the status of the crossings in the interim, nothing prohibits the parties from fulfilling their obligations with regard to the Clinton Road Bridge crossing or providing normal maintenance to the White Rock Road crossing pending approval of constructions plans.  As such, there continues to exist an access for emergency vehicles to the community by way of the White Rock Road crossing which will be the designated crossing upon project completion as well.  R.D. at 4-5.


On review of the instant Petition, we conclude that the Township has demonstrated cause for a grant of its Petition, pursuant to the criteria outlined at Section 1.15, supra.  Furthermore, none of the Parties hereto objected to the Township’s request for an extension.  Accordingly, we will grant the requested extension of time until December 31, 2011, for the Township to complete the construction plans.



Nevertheless, we are concerned that this is the second time the Township has requested an extension of time to complete the construction plans.  We strongly urge the Township to adhere to the December 31, 2011, deadline in order to complete the project in a reasonable time.

Conclusion



Based upon our review of the record developed in this proceeding, we find that the Township’s Petition is meritorious.  Accordingly, we shall grant the Petition; THEREFORE, 


IT IS ORDERED:  



1.
That the Petition for Extension of Time filed by South Buffalo Township on December 22, 2010, is granted to the extent consistent with this Opinion and Order.  



2.
That Ordering Paragraph No. 4 of our Opinion and Order entered herein on June 19, 2009, is modified to read as follows:  

4.
That South Buffalo Township, having agreed to do so, shall, at its sole cost and expense, prepare and submit to the Commission the final design and/or survey plans for the subject project for its approval, and to all other parties for their review and comment, on or before December 31, 2011.
3.
That, in all other respects not inconsistent herewith, our Opinion and Order of June 19, 2009, shall remain in full force and effect.
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BY THE COMMISSION,







Rosemary Chiavetta







Secretary

(SEAL)

ORDER ADOPTED:  February 10, 2011
ORDER ENTERED:  February 10, 2011
