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OPINION AND ORDER

BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of William Petravich (Complainant), filed on November 8, 2010,[footnoteRef:1] to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Ky Van Nguyen, issued October 28, 2010.   Philadelphia Gas Works (PGW) filed Reply Exceptions on November 29, 2010.[footnoteRef:2]  For the reasons stated below, we deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision.   [1: 		Mr. Petravich’s Exceptions were filed with the Commission’s Secretary’s Bureau on November 8, 2010, and did not include a Certificate of Service.  The Secretary’s Bureau sent a copy of the Exceptions to PGW on November 16, 2010, the date which was then deemed to be the filing date for the Exceptions in order to avoid prejudice to either Party.  ]  [2: 	 	PGW electronically filed the Reply Exceptions on November 26, 2010, however, because the Commission’s offices were closed that day, the Reply Exceptions were deemed to be filed on November 29, 2010.  See 52 Pa. Code § 1.11(4).     ] 


History of the Proceeding

On July 15, 2010, Mr. Petravich filed a Formal Complaint against PGW with the Commission.  The names of both Mr. Petravich and Martha Evans are on the Complaint, however, only Mr. Petravich signed the Complaint.  In the Complaint, Mr. Petravich alleged that Northeast Executive Abstract Agency withheld money for PGW when Martha Evans sold her house at 1358 Ruan Street, Philadelphia, Pennsylvania (the service address).  Mr. Petravich alleges that Ms. Evans is due the money that was withheld for PGW at settlement.  The Commission’s Secretary’s Bureau served PGW with the Complaint on July 21, 2010.

In response to the Complaint, PGW filed and served an Answer on August 9, 2010.  Initially, PGW averred that it understood that Mr. Petravich is the son-in-law of Ms. Evans and is in no other way connected to the service address.  PGW also stated, among other things, that when Ms. Evans’ house was sold, Northeast Executive Abstract Agency, a title company, withheld $1,231.25 from the proceeds of the sale to satisfy a lien on the property.  PGW further stated that, pursuant to the Municipal Claim and Tax Lien Law, 53 P.S. §§ 7101, et seq., the City of Philadelphia (City) had the right to file the lien on behalf of PGW for unpaid gas service to a tenant at the service address.  Answer at 1.    

Also, on August 9, 2010, PGW filed and served Preliminary Objections and a Motion to Strike Impertinent Matter, endorsed with a Notice to Plead, averring that between January 2009 and June 2009, Ms. Evans’ tenant owed PGW $1,231.25 for unpaid gas service at the service address, and the City, as PGW’s owner, filed a municipal lien on the property on behalf of PGW to satisfy the unpaid debt.  Preliminary Objections at 2-3.  PGW further averred that the Commission lacked jurisdiction over the subject matter of the Complaint because a municipal lien was involved.  Id. at 3.  PGW therefore requested the Commission to dismiss the Complaint and strike off the requested relief as impertinent matter.  Id. at 5.  The Complainant did not file a response to PGW’s Preliminary Objections and Motion to Strike.  

On October 28, 2010, the ALJ issued an Initial Decision granting the Preliminary Objections and dismissing the Complaint on the basis that the Commission does not have jurisdiction to adjudicate a lien imposed by PGW for unpaid gas service.    Based on his determination that the Commission does not have jurisdiction to adjudicate the lien, the ALJ did not find it necessary to rule on the Motion to Strike.  I.D. at 5. 

The Complainant filed Exceptions to the Initial Decision on November 8, 2010.[footnoteRef:3]  PGW filed Reply Exceptions on November 29, 2010.              [3: 	 	We acknowledge that the format of the Complainant’s Exceptions does not strictly comply with Section 5.533(b) of our Regulations, 52 Pa. Code § 5.533(b), which requires that exceptions be numbered, identify the finding of fact and conclusion of law to which exception is taken, and cite to the relevant pages of the Initial Decision.  Nevertheless, particularly because the Complainant is appearing pro se, we will accept the Exceptions as filed pursuant to Section 1.2(c) of our Regulations, 52 Pa. Code            § 1.2(c).  See also Info Connections, Inc. v. Pa. PUC, 630 A.2d 498 (Pa. Cmwlth. 1993).           ] 


Discussion 

In his Initial Decision, the ALJ made five Findings of Fact and two Conclusions of Law.  I.D. at 2-3, 5.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law, unless they are reversed or modified by this Opinion and Order, either expressly or by necessary implication. 
 
		As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 

The Complainant advances two arguments in his Exceptions.  First, the Complainant avers that PGW improperly allowed Ms. Evans’ tenant to obtain gas service at the service address because the tenant owed a balance on her PGW account from service provided at two previous addresses.  Second, the Complainant appears to aver that the municipal lien was placed on Ms. Evans’ property in an effort to cover up mistakes that PGW made and that the Initial Decision’s dismissal of the Complaint, based on PGW’s Preliminary Objections, was the result of dirty politics conducted by the City.  

In its Reply Exceptions, PGW asserts that the Complainant failed to point to any error of law or fact contained in the Initial Decision.  PGW states that it properly provided gas service to Ms. Evans’ tenant because, prior to turning on service to the tenant, PGW would have arranged a payment agreement with the tenant in conformance with the Public Utility Code (Code) and PGW’s Commission-approved tariff.  Reply Exceptions at 2.  PGW does not address the Complainant’s argument regarding the City’s politics because the argument does not pertain to the applicable law in this matter.  The main focus of PGW’s response is that the ALJ correctly found that the Commission lacks jurisdiction over the imposition of municipal liens pursuant to Sections 1414(a) and 2212(n) of the Code, 66 Pa. C.S. §§ 1414(a) and 2212(n).  Id. at 3-4.             

We begin by noting that this case is before us on preliminary objections.  Commission procedure regarding the disposition of preliminary objections is similar to the procedure utilized in Pennsylvania civil practice.  A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dep’t of Environmental Resources, 406 A.2d 1020 (Pa. 1979).  The moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the preliminary objection all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commonwealth of Pennsylvania, 490 A.2d 402 (Pa. 1985).  Therefore, in ruling on a preliminary objection, the Commission must assume, for decisional purposes only, that the factual allegations of the Complaint are true.  Id.  The preliminary objection may be granted only if the moving party prevails as a matter of law.  Roc v. Flaherty, 527 A.2d 211 (Pa. Cmwlth. 1985).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Dep’t of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003) (citing Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002)).  

Before we address the merits of the Exceptions, we must address whether Mr. Petravich is a proper Complainant in this proceeding.  In his Initial Decision, the ALJ considered Mr. Petravich and Ms. Evans to be joint Complainants because both of their names appeared on the Formal Complaint.  I.D. at 1.  In its Answer, PGW averred that Mr. Petravich is the son-in-law of Ms. Evans and is in no other way connected to the service address.  Answer at 1.  As stated above, because the ALJ’s determination was based on Preliminary Objections, the Commission cannot accept the factual assertions of PGW.  Instead, it must view the Complaint in the light most favorable to the Complainant and must assume that the factual allegations in the Complaint are true.  Because Mr. Petravich included his name and signature on the Complaint form, we will accept as true that he is a proper Complainant for purposes of our determination in this proceeding.        
	In addressing the merits of the Exceptions and the Reply Exceptions, we will limit our consideration to the issue of whether the ALJ properly granted the Preliminary Objections and dismissed the Complaint based on the Commission’s lack of jurisdiction over the imposition of municipal liens.  The information in the record before us and the ALJ’s Initial Decision pertains only to this jurisdictional issue.  It is axiomatic that this Commission must base its decisions on the evidence of record, and we are prohibited from looking beyond the record for evidence not previously supplied to support a desired finding of fact and/or conclusion of law.    	

We have examined the ALJ’s decision to grant the Preliminary Objections in light of the fact that Mr. Petravich is a pro se Complainant.  In Carlock v. The United Telephone Company of Pennsylvania, Docket No. F-00163617 (Order entered July 14, 1993), we held that, in the normal course, we would not dismiss a pro se complaint without first providing a hearing during which the pro se complainant could further explain his or her position and the factual basis for the complaint.  Our concern was that, in general, pro se complainants may find it difficult to navigate through pre-hearing motions and should be given the chance to orally describe their basic issue and supporting facts.  Nevertheless, there are some cases, such as this one, where we find that a hearing would not enable the Complainant to better explain his or her position or provide additional facts that would alter the inevitable conclusion that this Commission lacks jurisdiction to entertain the Complaint in the first instance.  See, e.g., Guy and Virginia Mauro v. Pennsylvania Electric Company, Docket No. C-2009-2114087 (Opinion and Order entered July 16, 2010).   On this basis, we distinguish Carlock from the case now before us.  
     
Based on our review of the applicable law and the record in this proceeding, we find that the ALJ properly granted the Preliminary Objections.  The grounds for Preliminary Objections are limited to those set forth in the Commission’s Regulations at 52 Pa. Code § 5.101(a).  These grounds include lack of Commission jurisdiction.  

		Consistent with the above discussion, the ALJ correctly granted the Preliminary Objections and dismissed the Complaint on jurisdictional grounds.  This case is factually similar to several recent cases in which we have held that the Commission does not have jurisdiction in proceedings involving municipal liens.  See, e.g., Agron Vata v. Philadelphia Gas Works, Docket No. C-2009-2149960 (Order entered August 24, 2010); Jean Charles v. Philadelphia Gas Works, Docket No. C-2009-2138638 (Order entered February 5, 2010); David Golan v. Philadelphia Gas Works, Docket No. 
C-2009-2138115 (Order entered February 4, 2010).  In each of these cases, the complainants contested liens that were placed on their property by the City on behalf of PGW.  Here, the Complainant requests that the Commission order that the money withheld for PGW at settlement on Mrs. Evans’ house be paid to her.  However, the Commission does not have the authority to review this matter as the Commission must act within, and cannot exceed, its jurisdiction.  City of Pittsburgh v. Pa. PUC, 43 A.2d 348 (Pa. Super. Ct. 1945).    
   
In addition to the above-referenced case law, the ALJ’s decision is supported by two provisions of the Code.  First, Section 1414(a) provides the following:   

[bookmark: Document1zz[FN1]][bookmark: Document1zz[FN2]]	(a) General rule.--A city natural gas distribution operation furnishing gas service to a property is entitled to impose or assess a municipal claim against the property and file as liens of record claims for unpaid natural gas distribution service and other related costs, including natural gas supply, in the court of common pleas of the county in which the property is situated or, if the claim for the unpaid natural gas distribution service does not exceed the maximum amount over which the Municipal Court of Philadelphia has jurisdiction, in the Municipal Court of Philadelphia, pursuant to sections 3 and 9 of the act of May 16, 1923 (P.L. 207, No. 153), referred to as the Municipal Claim and Tax Lien Law, and chapter 22 (relating to natural gas competition).

66 Pa. C.S. § 1414(a).  This section affirms that PGW is authorized to impose liens on property for unpaid natural gas service and further provides that such municipal liens are to be filed either in the court of common pleas of Philadelphia County or in the Municipal Court of Philadelphia.           

The second statutory provision, Section 2212(n) of the Code, states as follows:      
[bookmark: Document1zz[FN6]]	(n) Collections.--Nothing contained in this title shall abrogate the power of a city natural gas distribution operation to collect delinquent receivables through the imposition of liens pursuant to section 3 of the act of May 16, 1923 (P.L. 207, No. 153), referred to as the Municipal Claim and Tax Lien Law, or otherwise.

66 Pa.C.S. § 2212(n).  The language of this provision strengthens the legal conclusion that claims involving municipal liens are not properly within the jurisdiction of the Commission.          

Because this proceeding involves a statutory lien of the City of Philadelphia, and the Complainant did not raise any issues in the Complaint that are within our jurisdiction, the Court of Common Pleas of Philadelphia County, or the Municipal Court of Philadelphia, has jurisdiction over this matter.  We believe the provisions cited above were intended to preserve a statutory right that PGW had before the Commission was given the authority to regulate PGW.  We do not believe the above provisions were intended to give this Commission authority to adjudicate disputes over the validity and enforceability of PGW’s municipal liens.  Such authority remains with the courts.  Therefore, we find that the Commission lacks jurisdiction over the subject matter in this proceeding.
Conclusion

		For the reasons discussed herein, we shall deny Mr. Petravich’s Exceptions and adopt the ALJ’s Initial Decision; THEREFORE, 
		
		IT IS ORDERED:

1. That the Exceptions of William Petravich are denied.    

		2.   That the Initial Decision of Administrative Law Judge Ky Van Nguyen is adopted, consistent with this Opinion and Order.

3.   That the Complaint filed by William Petravich and Martha Evans is dismissed.

		4.  That the proceeding docketed at C-2010-2188984 shall be marked closed. 

[image: ]							BY THE COMMISSION,



							Rosemary Chiavetta
							Secretary

(SEAL)

ORDER ADOPTED:  February 10, 2011 

ORDER ENTERED:  February 10, 2011
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