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OPINION AND ORDER

BY THE COMMISSION:


Before the Commission for consideration and disposition is the Petition for Partial Rescission and Amendment of Order filed by Virgin Mobile, USA, L.P. (Virgin Mobile), on January 3, 2011, seeking relief pursuant to 66 Pa.C.S.§ 703(g) and 52 Pa. Code 
§ 5.572.  Pursuant to § 5.572(e) parties had 10 days to file in opposition to the petition.  No answers, comments or responses were filed in opposition to partial rescission and amendment.  By its petition, Virgin Mobile asks that the Commission rescind a condition of the December 22, 2010 order in the above-captioned matter, which granted Virgin Mobile’s limited designation as an Eligible Telecommunications Carrier ( ETC) for purposes of offering lifeline support on certain conditions.  
By our order entered January 13, 2011, pursuant to Rule 1701 of the Pennsylvania Rules of Appellate Procedure, Pa. R.A.P. 1701, and in order to retain jurisdiction of the petition for rescission, this Commission granted reconsideration, within the meaning of 
Pa. R.A.P. Rule 1701(b)(3), pending review of, and consideration on, the merits of the Petition for Rescission.  We now turn to the merits.

Virgin Mobile seeks rescission of the condition imposed by our December 22, 2010 order at this docket (Virgin Mobile Limited ETC Approval Order), which required that, as a condition of ETC designation for purposes of offering Lifeline, Virgin Mobile must continue to satisfy all the conditions for designation imposed by the Federal Communications Commission (FCC) in its March 5, 2009 order in the matter of Virgin Mobile, USA, L.P. Petition for Forbearance from 47 U.S.C. § 214(e)(1)(A), FCC 09-18 9 (rel. March 5, 2009) ( FCC Forbearance Order), including  the Public Safety Answering Point (PSAP) certification obligation.  In particular, our imposition of PSAP certification and 911 testing was based on the standing FCC requirement to do so, and in an abundance of caution as a matter of public safety and consumer protection.  By our Virgin Mobile Limited ETC Approval Order we provided that should the FCC act at a future point to lift any of the obligations imposed, including the PSAP testing, Virgin Mobile could return before this Commission to similarly lift any condition. Id. at p. 10-11.

Virgin Mobile asserts that the FCC recently removed the PSAP condition for Virgin Mobile and the company seeks its removal in Pennsylvania.  See, In the Matter of Telecommunications Carriers for universal Service Support, Virgin Mobile USA, L.P. Petition for Designation as an Eligible Telecommunications Carrier in Alabama, Connecticut, District of Columbia, Delaware, and New Hampshire, Order, WC Docket No. 09-197 (rel. December 29th, 2010) ( FCC’s December 29th  Order).  

Upon review of the FCC’s December 29th Order, we conclude that the Virgin Mobile’s request to lift the PSAP certification testing requirements should be granted.  The FCC concluded that, based upon Sprint Nextel’s acquisition of Virgin Mobile and Virgin Mobile’s corresponding “beneficial use of Sprint’s wireless facilities,” the continued obligation for PSAP certification testing should be lifted. See, id. at p. 7,    para. 15.

We note that the FCC lifted the obligation for PSAP testing based upon its finding that Virgin Mobile effectively “owns” Sprint Nextel’s facilities for purposes of the facilities requirement in Section 214(e) of the Act.
  Because Sprint Nextel acquired Virgin Mobile, Virgin Mobile now has direct access to all network infrastructure and wireless transmission facilities without arm’s length transactions or purchase of service from Sprint Nextel, thus satisfying the “facilities” requirement for ETC designation purposes. 

The FCC specifically noted that the decision to lift the PSAP testing requirement
did not modify the previously established conditions for Virgin Mobile’s limited ETC designation . . . .  We also emphasize that our decision here does not limit the Commission’s ability to future condition ETC designation of a prepaid wireless service provider on compliance with conditions designed to protect the public interest. 
Id. at fn. 39 (emphasis added).  Similarly, we find that, while we shall amend our order approving Virgin Mobile’s limited ETC designation to lift the PSAP certification testing requirement, nothing in this order relieves Virgin Mobile of any other conditions or limits our ability to impose future conditions if necessary for the public interest.  


Further, we note that the FCC’s order lifting the PSAP certification testing requirement accepted Virgin Mobile’s additional voluntary commitments designed to “promote public safety among Lifeline customers and safeguard against waste, fraud and abuse in the Lifeline program.” Id. at p. 2, para. 1.  

To its credit, Virgin Mobile offered to meet certain commitments, now accepted by the FCC, include assurances:  (1) to implement a non-usage policy, which would terminate a Lifeline plan for non-usage after a certain period in order to prevent waste fraud and abuse; (2) to work with state commissions to combat duplicative support; and (3) to work with the FCC to develop industry-wide procedures that effectively curtail waste, fraud and abuse in Lifeline programs.  As noted by the FCC, Virgin Mobile “agrees to be bound by its commitments in all states where it provides Lifeline service.” Id. at p. 5, para. 11.  As a state in which Virgin Mobile has obtained limited ETC designation, these voluntary commitments, now adopted by the FCC as conditions for Virgin Mobile’s limited ETC designation, are equally applicable in Pennsylvania.          

Finally, rescission of the PSAP certification and 911 testing requirement is in the public interest, in order that Virgin Mobile may proceed with marketing its Lifeline services to Pennsylvania’s low income consumers immediately, without any delay associated with PSAP certification and 911 testing, which the FCC has concluded is no longer necessary.  We conclude that it is appropriate to partially rescind and amend our December 22, 2010, Virgin Mobile Limited ETC Approval Order, and hold that Virgin Mobile is not required to conduct PSAP certification and 911 testing as initially imposed by the FCC in the Forbearance Order, and subsequently lifted by the FCC in its December 29th 2010 Order; THEREFORE,
IT IS ORDERED: 
1. That the Petition for Rescission filed on January 3, 2011, by Virgin Mobile, USA, L.P., is hereby granted.

2. That the December 22, 2010 order of the Commission at this docket is amended to lift the single condition that Virgin Mobile USA, L.P., satisfy the Public 
Safety Answering Point (PSAP) certification and 911 testing obligation, as set forth and upon the conditions stated in this order.
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