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ORDER
BY THE COMMISSION:

On November 17, 2010, PECO Energy Company (PECO) filed a Petition seeking approval to apply Tier I non-solar alternative energy credits (AECs) it obtained and banked during its cost‑recovery period towards its Alternative Energy Portfolio Standards Act (AEPS Act) requirements for AEPS Act reporting years of June 1, 2011 through May 31, 2012 and June 1, 2012 through May 31, 2013 (Petition).  PECO seeks expedited treatment of this Petition.  PECO served the Petition on the Office of Small Business Advocate, the Office of Trial Staff, The Office of Consumer Advocate, the Philadelphia Area Industrial Energy Users Group, The Pennsylvania Department of Environmental Protection, PennFuture, Iberdrola Renewable Energies USA, PPM Energy, Inc., and the Pennsylvania AEPS Program Administrator, Clean Power Markets, Inc.  

The Office of Consumer Advocate filed a Notice of Intervention and a Public Statement.  No answers to the Petition were filed.  No party contested PECO’s Petition.
  Upon review, we grant the Petition consistent with this order.
BACKGROUND
On November 30, 2004, Governor Edward G. Rendell signed the AEPS Act into law, which became effective on February 28, 2005.  The AEPS Act requires a certain increasing percentage of electricity sold by electric distribution companies (EDCs) and electric generation suppliers (EGSs) to Pennsylvania retail electric customers to be derived from alternative energy sources as defined in the AEPS Act.  An EDC’s and EGS’s compliance with the AEPS Act requirements is measured using alternative energy credits (AECs) that equal one-megawatt hour of qualified alternative energy generation.  An AEC may be purchased, traded and owned separately from the underlying energy.  See generally, 73 P.S. § 1648.3.  
The AEPS Act, among other things, includes an exemption from compliance with the AEPS Act during an EDC’s transition or stranded cost‑recovery period established under the Electric Generation Customer Choice and Competition Act at 66 Pa. C.S. § 2801 et seq.  See 73 P.S. § 1648.3(b).  The AEPS Act also permits an EDC to bank AECs during the stranded cost‑recovery period exemption for AEPS Act compliance for no more than two reporting years following the conclusion of the stranded cost‑recovery period.  See 73 P.S. § 1648.3(e)(7).  Finally, all costs for the purchase of electricity generated from alternative energy sources and payments for AECs that are acquired by an EDC during the cost‑recovery period shall be deferred as a regulatory asset and fully recovered, with a return on the unamortized balance, pursuant to an automatic energy adjustment clause under 66 Pa. C.S. § 1307.  See 73 P.S. § 1648.3(a)(3).
In 2005, the Commission issued two Implementation Orders providing guidance on how the AEPS Act obligations are to be met.
  In the first Implementation Order, the Commission stated that:

Subsection 3(e)(7) also identifies the time period that these banked credits retain their value.  Specifically, they are available for compliance ‘for no more than two reporting years following the conclusion of the cost-recovery period.’  For example, PECO’s cost-recovery period expires on December 31, 2010, during Year 5 of the compliance schedule, which runs from June 1, 2010 through May 31, 2011.  The Commission finds that Subsection 3(e)(7) would allow PECO to use credits it banked during its exemption period for Year 5 and Year 6.  Year 5 would be the first reporting period following the conclusion of its cost-recovery period on December 31, 2010, and Year 6 would be the second reporting period in which banked credits could be used.  In this example, banked credits held by PECO beyond the conclusion of Year 6 on May 31, 2012 would be deemed void for compliance purposes.

Implementation Order at 9.  
In Implementation Order II, the Commission stated that:

we will allow EDCs and EGSs to defer the application of banked energy credits until the first two full, consecutive, reporting years after the conclusion of their respective exemption periods.  For example, PECO’s exemption period expires on December 31, 2010, during Year 5 of the compliance schedule.  See Implementation Order.  Under our initial interpretation of the Act, PECO would have had to use any banked credits during years 5 or 6.  With our revised interpretation, PECO may now elect to use any banked credits for up to two consecutive compliance years within Years 5, 6 and 7.  We find that this revision serves the public interest by providing EDCs and EGSs with more incentives to take advantage of reasonable procurement opportunities that might present themselves during their respective exemption periods.
We wish to emphasize though that we will not require EDCs or EGSs to defer the application of banked credits until after the completion of a partial compliance year.  For example, if PECO only banked enough credits to satisfy its compliance obligation for seventeen months or less, it could choose to apply them towards its obligations in Years 5 and 6.  As our discussion indicates, we are also placing some limitations on this deferral option.  First, banked credits must be used in two consecutive compliance periods.  Second, application cannot be deferred beyond the first reporting year in which an EDC or EGS must meet the compliance thresholds for all twelve months.  We interpret the Act as intending that banked credits be used soon after an exemption period expires.  Therefore, in our example PECO may not delay the application of banked credits to Year 8 of the compliance schedule.

Implementation Order II at 6 and 7.
On July 20, 2006, the Commission issued an AEPS Act Proposed Rulemaking Order.
  In adopting the Proposed Rulemaking Order, the Commission proposed a regulation at 52 Pa. Code § 75.41(b) that proposed the following:
(b)  An EDC and EGS may bank alternative energy credits certified during a cost-recovery period for use in either:

(1)  The reporting period in which the cost-recovery period expires, and the reporting period that immediately follows.

(2)  The first 2 full, 12 month reporting periods for which compliance with § 75.31 is required after the expiration of the cost‑recovery period.

Proposed Rulemaking Order Annex A at 20.

On March 19, 2007, PECO filed a Petition, at the above-captioned docket number, for approval of a process to procure AECs during the AEPS Act’s banking period and a section 1307 surcharge and tariff to recover AEPS Act costs (PECO AEPS I).
  In that Petition, PECO requested Commission approval of its voluntary initial procurement of up to 450,000 Tier I non-solar AECs annually during its remaining generation rate cap period to satisfy a portion of its future AEPS Act requirements.  The PECO AEPS I Petition also requested Commission approval of its banking of all AECs procured through the RFP process for compliance use during any two consecutive compliance years between January 1, 2011 and May 31, 2013.

On July 17, 2007, Governor Rendell signed into law several amendments to the AEPS Act.  See 2007, July 17, P.L. 114, No. 35.  Under the AEPS Act, as amended, PECO will be required to procure AECs from Tier I resources equal to three percent (3%) of the electricity sold by it to retail default service generation customers between January 1, 2011 and May 31, 2011.  The total 3% of retail default service generation sales from Tier I resources includes 0.0203% of retail default service generation sales from solar photovoltaic alternative energy systems.  PECO will also be required to procure AECs from Tier I resources equal to 3.5% of the electricity sold by it to retail default service generation customers between June 1, 2011 and May 31, 2012.  The total 3.5% of retail default service generation sales from Tier I resources includes 0.0325% of retail default service generation sales from solar photovoltaic alternative energy systems.  Finally, PECO will be required to procure AECs from Tier I resources equal to 4% of the electricity sold by it to retail default service generation customers between June 1, 2012 and May 31, 2013.  The total 4% of retail default service generation sales from Tier I resources includes 0.0510% of retail default service generation sales from solar photovoltaic alternative energy systems.  See 73 P.S. § 1648.3(b).
On December 26, 2007, the Commission entered an Opinion and Order approving the PECO AEPS I Petition.
  In that Final Order, the Commission specifically granted PECO a waiver from any final regulations issued by the Commission concerning compliance with the Alternative Energy Portfolio Standards Act of 2004, to the extent such regulations are inconsistent with the RFP or AEC Purchase and Sales Agreement prior to or during the term of any agreement entered into by PECO.

PECO conducted two procurements of Tier I non-solar AECs in compliance with the Final Order in March 2008 and January 2009.  The two procurements resulted in PECO entering into several five-year contracts for a total annual delivery of 452,000 Tier I non-solar AECs that PECO has banked for use in future AEPS Act compliance years.

On September 25, 2008, the Commission adopted a Final Rulemaking Order that, among other things, established the Commission rules for banking of AECs.
  Section 75.69(b) of the Commission’s Regulations state that “[a]n EDC and EGS may bank alternative energy credits certified during a cost-recovery period for use in the reporting period in which the cost-recovery period expires, and the reporting period that immediately follows.”  52 Pa. Code § 75.69(b).  The Commission’s Regulations go on to require that “[a]lternative energy credits acquired by EDCs and EGSs not used within the time limits identified in subsections (a) and (b) shall be retired within the alternative energy credits registry and not available for the compliance requirements of this chapter.  53 Pa. Code § 75.69(c).  As PECO’s cost-recovery period ended December 31, 2010, Section 75.69(b) and (c) dictate that the AECs PECO banked through December 31, 2010, are eligible for use by PECO for AEPS Act compliance for the AEPS Act reporting periods of January 1, 2011 through May 31, 2011 and June 1, 2011 through May 31, 2012.
DISCUSSION
PECO now seeks approval to apply the Tier I non-solar AECs it purchased and banked during its cost‑recovery period to meet its AEPS Act requirements in the AEPS Act reporting periods of June 1, 2011 through May 31, 2012 and June 1, 2012 through May 31, 2013.  In essence, PECO is seeking a waiver of the AEC banking rules outlined in the Commission’s Regulations at 52 Pa. Code § 75.69 for its AEPS Act Tier I non‑solar AEC obligations.
In support of its Petition, PECO states that as part of the settlement of its Default Service Program, all banked AECs are allocated to its procurement classes based upon estimated default service retail sales.  Petition, ¶ 15 (citing the Default Service Settlement, ¶ 44
).  The Default Service Settlement also provided that twenty-five percent of PECO’s residential load is to be served through forward block energy contracts procured by PECO and balanced through the spot energy markets administered by PJM Interconnection, L.L.C. Id. (citing the Default Service Settlement, ¶ 18).  PECO is also required to meet its AEPS Act obligations using banked AECs allocated to the residential class, with any banked AECs remaining being allocated to the full requirements suppliers of the remaining seventy-five percent of the residential default service retail sales.  Id. (citing the Default Service Settlement, ¶ 45).
PECO asserts that pursuant to the above-referenced Default Service Settlement terms, it allocated a total of 738,067 Tier I non-solar AECs among its default service customer classes, as follows:  265,107 to the residential full requirements suppliers; 147,313 to PECO’s residential share; 119,000 to its small commercial retail sales; 108,669 to its medium commercial retail sales; and 97,977 to its large industrial retail sales.  Petition, ¶ 16.  According to PECO, the full requirements suppliers’ obligations to provide Tier I non-solar AECs are reduced based on this allocation that PECO applies directly to its AEPS Act obligations.  Id.  PECO notes that it does not transfer ownership of these AECs to its suppliers.  Id.
PECO goes on to assert that as a result of a rollover clause in its Tier I non-solar AEC contract, it estimates that over 237,000 of these banked AECs will expire on May 31, 2012, unless it is permitted to use them to meet its AEPS Act requirement beyond that date.  Petition, ¶ 17.  PECO posits that if its request is not granted, PECO and its customers will receive no benefit from its early AEC procurement that it estimates cost $4.8 million.
  Id.
PECO acknowledges that it can attempt to sell the excess Tier I non-solar AECs, implying that it could offset some or all of the costs it incurred in purchasing them.  Petition, ¶18.  PECO posits, however, that it would then be required to purchase nearly 150,000 additional Tier I non-solar AECs to satisfy its AEPS Act requirements for the June 1, 2012 through May 31, 2013 AEPS Act reporting period.  Id.  PECO asserts that the sale of its banked AECs and the purchase of additional AECs would involve significant transaction costs, to be borne by its customers.  Id.  PECO states that such transactional costs would be avoided if its request was granted.  Id.

 PECO asserts that its request to apply its banked AECs to the first two full twelve‑month AEPS Act reporting periods following its cost‑recovery period is consistent with its original petition and the waiver provided in the Order granting that petition.  Petition, ¶19.  PECO seeks confirmation that its interpretation of the Commission’s December 26, 2007 Order, at the above-captioned docket, is consistent with the Commission’s interpretation of that Order.  Id.   In the alternative, PECO request that the Commission grant a waiver permitting PECO to apply its banked Tier I non-solar AECs to the June 1, 2011 through May 31, 2012 and June 1, 2012 through May 31, 2013 AEPS Act reporting periods, should the Commission disagree with PECO’s interpretation of the scope of the original waiver.  Id.  PECO asserts that such a waiver would benefit its default service customers.  Id.
The Commission recognizes that PECO had been granted a waiver from any final regulations issued by the Commission concerning compliance with the AEPS Act, to the extent that such regulations are inconsistent with the approved Request for Proposals or Alternative Energy Credit Purchase and Sales Agreement prior to or during the term of any agreement entered into by PECO Energy Company.
  The Commission also recognizes that PECO had designed and executed its Tier I non-solar AEC purchases prior to this Commission issuing its final AEPS Act rules.  Finally, the Commission recognizes that its final AEPS Act rules related to the banking of AECs during the EDC cost‑recovery period are inconsistent with the Proposed Rules and PECO’s Request for Proposals and Alternative Energy Credit Purchase and Sales Agreements that relied on the banking provisions contained in the Commission’s proposed rules.  
As such, the Commission agrees with PECO that the Order entered on December 26, 2007, at the above-captioned Docket, granted PECO a waiver of this Commission’s Regulation at 52 Pa. Code § 75.69 (banking of alternative energy credits), as it relates to PECO’s use of Tier I non-solar AECs acquired during its cost-recovery period.  Specifically, this waiver permits PECO to use the Tier I non‑solar AECs it acquired during its cost-recovery period, in accordance with its approved AEC procurement plan, for compliance in the June 1, 2011 through May 31, 2012 and June 1, 2012 through May 31, 2013 AEPS Act reporting periods only.
While this Commission finds that the December 26, 2007, Order granted PECO a waiver, as described above, we note that PECO has presented some persuasive arguments that would support such a waiver, independent of that Order.  First, PECO designed its AEC procurement process, to include the amount of AECs purchased, based on the Commission’s interpretation of the AEPS Act’s banking provisions set forth in the Implementation Order II and Proposed Rulemaking Order.  The Commission specifically approved PECO’s AEC procurement process based on the same interpretation.  PECO conducted one AEC RFP procurement nine months before and one AEC RFP procurement one month after the Commission’s AEPS Act Regulations became final.  PECO had no opportunity to seek a revision to its AEC acquisition plan to conform with the final rules as it had executed its approved plan prior to the adoption of the final rules.  The Commission finds that the application of the final rules to this scenario is unreasonable and inappropriate.
Second, the requested waiver is in the public interest.  PECO would incur substantial transactional costs if it were required to attempt to sell the excess AECs prior to the close of the June 1, 2011 through May 31, 2012 AEPS Act reporting period and purchase additional AECs for the June 1, 2012 through May 31, 2013 AEPS Act reporting period.  In addition, PECO estimates that it would have to acquire nearly 150,000 additional AECs for the June 1, 2012 through May 31, 2013 AEPS Act reporting period.  These costs, plus the cost of any unsold and unused AECs would be borne by PECO ratepayers.  See 73 P.S. § 1648.3(a)(3).  Such additional ratepayer costs would be avoided by granting the waiver.
Lastly, the waiver request does not conflict with the language of the AEPS Act.  The AEPS Act states that “[a]ll credits banked [during the cost-recovery period] shall be available for compliance with subsections (b) and (c) for no more than two reporting years following the conclusion of the cost-recovery period.”  73 P.S. § 1648.3(e)(7).  The waiver permits PECO to use the Tier I non-solar AECs it purchased during its cost‑recovery period for the June 1, 2011 through May 31, 2012 and June 1, 2012 through May 31, 2013 reporting years only.  The AECs at issue cannot be used for PECO’s AEPS Act obligations for the remainder of the prior reporting year consisting of January 1, 2011 through May 31, 2011 or for any reporting years after May 31, 2013.  
CONCLUSION

Under these facts, the Commission finds, pursuant to its authority under 66 Pa. C.S. § 703(g), that PECO’s request for a waiver from the Commission’s Regulation at 52 Pa. Code § 75.69, to permit PECO to apply Tier I non-solar AECs it banked during its cost-recovery period to meet its AEPS Act requirements for the June 1, 2011 through May 31, 2012 and June 1, 2012 through May 31, 2013 reporting periods is reasonable and unopposed.  The Commission, therefore, approves the regulation waiver as requested by PECO, as being in the public interest.
THEREFORE,

IT IS ORDERED:

1.
That the Petition of PECO Energy Company for approval of a waiver to the Commission’s Regulation at 52 Pa. Code § 75.69 permitting it to apply Tier I non-solar alternative energy credits obtained and banked by it during its cost-recovery period towards its Alternative Energy Portfolio Standards Act requirements in the first two full Alternative Energy Portfolio Standards Act reporting periods of June 1, 2011 through May 31, 2012 and June 1, 2012 through May 31, 2013 is granted.

2.
That this Order be served on the Office of Consumer Advocate, the Office of Small Business Advocate, the Office of Trial Staff, the Pennsylvania Department of Environmental Protection and Clean Power Markets, Inc., the Alternative Energy Credit Program Administrator.
[image: image1.png]


BY THE COMMISSION

Rosemary Chiavetta

Secretary

(SEAL)

ORDER ADOPTED:  February 10, 2011
ORDER ENTERED:  February 14, 2011
� This matter was initially assigned to the Office of Administrative Law Judge, but was referred back to the Commission when no party contested the Petition.


� See Implementation of the Alternative Energy Portfolio Standards Act of 2004, Docket No. M�00051865 (entered March 25, 2005) (Implementation Order) and Implementation of the Alternative Energy Portfolio Standards Act of 2004, Docket No. M-00051865 (entered July 18, 2005) (Implementation Order II).


� Implementation of the Alternative Energy Portfolio Standards Act of 2004, Proposed Rulemaking Order, at Docket No. L-00060180 (entered July 25, 2006) (Proposed Rulemaking Order).





� See Petition of PECO Energy Company for Approval of (1) A Process to Procure Alternative Energy Credits during the AEPS Banking Period and (2) A Section 1307 Surcharge and Tariff to Recover AEPS Costs, Tentative Opinion and Order, at Docket No. P-00072260 (entered December 6, 2007) (Tentative Order).


� See Petition of PECO Energy Company for Approval of (1) A Process to Procure Alternative Energy Credits during the AEPS Banking Period and (2) A Section 1307 Surcharge and Tariff to Recover AEPS Cost at ¶ 19.


� Petition of PECO Energy Company for Approval of (1) A Process to Procure Alternative Energy Credits during the AEPS Banking Period and (2) A Section 1307 Surcharge and Tariff to Recover AEPS Costs, Opinion and Order, at Docket No. P-00072260 (entered December 26, 2007) (Final Order).


� Id. at Ordering Paragraph 4.


� PECO Petition at ¶ 11.


� Implementation of the Alternative Energy Portfolio Standards Act of 2004, Final Rulemaking Order, at Docket No. L-00060180 (entered September 29, 2008).  The Alternative Energy Portfolio Requirement rules became effective upon publication in the Pennsylvania Bulletin on December 20, 2008, 38 Pa.B. 6908.


� See Joint Petition for Settlement approved by the Commission in Petition of PECO Energy Company for Approval of its Default Service Program and Rate Mitigation Plan at Docket No. P-2008-2062739 (Order entered June 2, 2009) (Default Service Settlement).





� The weighted average contract price of the AECs at issue is $20.42 per AEC.  Petition, ¶17.





� See Ordering Paragraph 4 of the Commission’s December 26, 2007, Order at the above-captioned Docket.
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