BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Petition of Norfolk Southern Railway

:

Company for rescission or amendment
:

of the Pennsylvania Public Utility 

:

Commission’s Order entered on 

:

C-00019560

June 12, 1975 regarding the prevention
:

of run outs in the 400 and 500 Classification
:

Yards of Conway Yard in Beaver County,
:

Pennsylvania




:  



ORDER REFERRING PETITION TO MEDIATION UNIT


On November 13, 2009, Norfolk Southern Railway Company (Norfolk) filed a petition to rescind or amend the Pennsylvania Public Utility Commission (Commission) order entered on June 12, 1975 at this docket number (1975 Order) regarding the prevention of run outs in the 400 and 500 classification yards of Conway Yards in Beaver County.  Attached to the petition is a copy of the 1975 Order marked as Exhibit A.  Also attached to the petition and marked as Exhibit B is a copy of an order entered May 6, 1998 at P-00971305 (1998 Order) explaining the 1975 Order. Norfolk served a copy of the petition and attached exhibits on the Pennsylvania State Legislative Board of the United Transportation Union (Union), the Commission’s Office of Trial Staff (OTS), the Office of Consumer Advocate (OCA) and the Office of Small Business Advocate (OSBA). 



The petition alleges that the 1975 Order requires Norfolk to assign a minimum of two brakemen or skatemen around the clock to prevent run outs where rail cars travel beyond a designated clearance point by placing and removing portable skates or pieces of wedged steel on top of each rail in the classification yard.
 Norfolk alleges that it has undertaken engineering and safety improvements at Conway Yard that have virtually eliminated run outs.  The petition asserts that skates are no longer needed to prevent run outs due to these improvements.  Norfolk personnel applying and removing skates must walk on and between the tracks of the classification yard, moving around and under railroad cars.  Norfolk asserts that having these personnel applying and removing skates under these circumstances creates an unnecessary safety hazard.



The petition further states that, in practice, Norfolk personnel other than the skatemen apply or remove the skates in the classification yard.  The remaining duties of the skatemen are extremely limited and can be performed by other Norfolk employees.  The petition argues that idle employees in a railroad classification yard are by definition a safety hazard and the 1975 Order now creates a safety hazard.



Norfolk contends that rescinding or amending the 1975 Order to eliminate the requirement that Norfolk use skates to prevent run outs is appropriate and critical to promoting safety at Conway Yard.  Norfolk requests that the Commission either rescind or amend the 1975 Order to eliminate the requirement that Norfolk use skates to prevent run outs and allow Norfolk to reassign the skatemen to other positions, consistent with their seniority under their collective bargaining agreement.  Alternatively, if the Commission determines that Norfolk continue to use skates to prevent run outs, Norfolk requests that the Commission amend the 1975 Order to allow Norfolk to direct any employee to apply or remove the skates and reassign the skatemen to other positions, consistent with their seniority under their collective bargaining agreement.   



On November 30, 2009, the Union filed a letter stating that it had received a copy of Norfolk’s petition to rescind or amend.  The letter requested that the Commission publish notice of the petition in the Pennsylvania Bulletin in order to provide notice of the petition to the municipal corporations where the Conway Yard is located and to provide notice of the petition to any individual residents or businesses located in the vicinity of the Conway Yard. 


Notice of the petition was published in the January 16, 2010 Pennsylvania Bulletin at 40 Pa.B. 500.  The notice stated that comments to the petition should be filed within 20 days of the date of publication of the notice.  

On February 5, 2010, the Union filed comments opposing the petition.  The Union alleges that in spite of the engineering and safety improvements Norfolk has undertaken at Conway Yard, it is still necessary to apply skates in order to prevent run outs.  Therefore, the Union argues that the skatemen are still necessary in order to assure the safety of operations at Conway Yard.  

The Union contends that before the Commission considers rescinding or amending the 1975 Order, it should require Norfolk to report to the Commission on a monthly basis, the date, time, track number, content, conditions and number of railroad cars that pass through each set of retarders on each track in the Conway Yard.  The Union argues that only after a substantial period of such reporting, could the Commission undertake a meaningful review of the engineering and safety improvements that Norfolk has undertaken.  The Union requests that the Commission deny Norfolk’s petition.

On April 19, 2010, the Commission entered an order referring the petition to the Office of Administrative Law Judge for hearing or other appropriate proceedings, and issuance of a recommended decision. 
By notice dated May 18, 2010, the Commission scheduled a prehearing conference for this matter on June 18, 2010 at 10:00 a.m. in Hearing Room 3, Commonwealth Keystone Building in Harrisburg and assigned the matter to me.  I issued a prehearing conference order on May 20, 2010, directing the parties to file prehearing conference memoranda.   
On June 4, 2010, the Union filed a motion for continuance of the prehearing conference.  The motion asserted that counsel for the Union had a scheduling conflict on the date of the prehearing conference.  By letter filed June 8, 2010, Norfolk indicated that it did not oppose the Union’s request for a continuance.  I granted the motion and by notice dated June 11, 2010, the Commission rescheduled the prehearing conference for this matter on July 29, 2010 at 10:00 a.m. in Hearing Room 2, Commonwealth Keystone Building in Harrisburg.  

On July 21, 2010, Norfolk filed a motion, pursuant to 52 Pa. Code §5.91, for leave to file an amended petition by September 1, 2010.  Also on July 21, 2010, Norfolk filed a motion, pursuant to 52 Pa. Code § 1.15(b), for a continuance of the initial prehearing conference scheduled in this matter for Thursday, July 29, 2010, and for an extension of the deadline for initial prehearing conference memoranda which were due Monday, July 26, 2010.
Norfolk alleged that during the course of preparing its initial prehearing conference memorandum, it recognized that since the filing of its petition, there have been significant new developments at Conway Yard that will be central to the Commission's consideration of the petition. Norfolk stated that these developments included its installation of hydraulic retarders on classification tracks at Conway Yard.  These new hydraulic retarders, which were mentioned only very briefly in Norfolk’s petition, would now be a central part of Norfolk's case and would impact the relief it seeks.  According to Norfolk, the petition no longer reflected the case it intended to present.  Norfolk requested leave to file, by September 1, 2010, an amended petition.  Norfolk contended that an amended petition would realign the issues raised before the Commission with the facts as they exist on the ground.   The Union did not object to Norfolk filing an amended petition.

By order dated July 22, 2010, I granted Norfolk’s motion and directed it to file an amended petition on or before September 1, 2010.  I also ordered that, upon the filing of the amended petition, the Commission should cause the amended petition to be published in the Pennsylvania Bulletin.  I directed that the prehearing conference be rescheduled to December 10, 2010 and that the parties file and serve prehearing conference memoranda on or before December 8, 2010.  By notice dated July 22, 2010, the Commission rescheduled the prehearing conference for this matter to December 10, 2010 at 10:00 a.m. in Hearing Room 2, Commonwealth Keystone Building in Harrisburg. 
On September 1, 2010, Norfolk filed an amended petition for rescission of the 1975 Order.  In addition to the allegations set forth in its original petition, Norfolk alleged that in the spring of 2010, it began replacing inert retarders with new hydraulic skates.  According to the amended petition, by the end of the second quarter of 2011, all the classification tracks at Conway Yard would be equipped with hydraulic skates.  These new hydraulic skates would provide more stopping power than the old inert retarders.  The amended petition alleges that the use of portable skates has been discontinued on the tracks now equipped with the hydraulic skates and would be discontinued on all tracks when installation of the hydraulic skates is completed.  Norfolk requests that the Commission rescind the 1975 Order immediately with the handling of any remaining skates be handled by pull out crews until Norfolk completes installation of the hydraulic skates or alternatively, that the Commission rescind the 1975 Order effective upon the installation of hydraulic skates on all classification tracks at Conway Yard.    
On December 3, 2010, Norfolk notified me that the Commission had on December 2, 2010 docketed a Secretarial Letter in this proceeding stating that it would publish notice of the September 1, 2010 filing of the amended petition by Norfolk in the Pennsylvania Bulletin.  The Secretarial Letter stated that comments to Norfolk’s amended petition may be filed within twenty days of the date of publication.  As of December 3, 2010, the notice had not been published in the Pennsylvania Bulletin.
Norfolk pointed out that interested parties will not have twenty days to comment on its amended petition prior to the date that prehearing memoranda are due or prior to the date of the prehearing conference.  Norfolk and the Union agreed that it was necessary to postpone the prehearing conference and the date for filing prehearing memoranda to allow for the publication of the notice.  Norfolk and the Union agreed that February 3, 2011 was a mutually convenient date for the prehearing conference.

By order dated December 7, 2010, I continued the prehearing conference scheduled for December 10, 2010.  I directed that the prehearing conference be rescheduled to February 3, 2011 and that the parties file and serve prehearing conference memoranda on or before February 1, 2011.  By notice dated December 7, 2010, the Commission rescheduled the prehearing conference for this matter to February 3, 2011 at 10:00 a.m. in Hearing Room 4, Commonwealth Keystone Building in Harrisburg.
Notice of the petition was published in the December 18, 2010 Pennsylvania Bulletin at 40 Pa.B. 7311.  The notice stated that comments to the petition should be filed within 20 days of the date of publication of the notice.  
On January 7, 2011, the Union filed comments opposing the amended petition.  The Union alleges that run outs occur on the tracks where Norfolk has installed the hydraulic skates.  The Union argues that in spite of the hydraulic skates, it is still necessary to apply skates in order to prevent run outs.  Therefore, the Union argues that the skatemen are still necessary in order to assure the safety of operations at Conway Yard. 

The Union restates its position that before the Commission considers rescinding or amending the 1975 Order, it should require Norfolk to report to the Commission on a monthly basis, the date, time, track number, content, conditions and number of railroad cars that pass through each set of retarders on each track in the Conway Yard.  The Union requests that the Commission deny Norfolk’s amended petition. 

I conducted the prehearing conference in this case on February 3, 2011 at 10:00 a.m. in Harrisburg as scheduled.  Present were counsel for Norfolk and the Union.  In accordance with my December 7, 2010 order, Norfolk and the Union filed prehearing memoranda. 


As a result of the prehearing conference, I issued Prehearing Order #2 on February 3, 2011, establishing a litigation and briefing schedule for this proceeding.    By notice dated February 7, 2011, the Commission scheduled this matter for hearings on August 2 and 3, 2011 in Hearing Room 2, Commonwealth Keystone Building.

On February 12, 2011, Norfolk and the Union requested by e-mail that I suspend the litigation schedule, cancel the August 2 and 3 hearings and refer this case to the Commission’s mediation unit.  In support of their request, Norfolk and the Union state that they wish to focus their efforts on resolving this matter rather than litigating the case.  

The parties’ allegations constitute good cause for suspending the litigation schedule, cancelling the August 2 and 3 hearings and referring the case to the Commission’s mediation unit.  I will therefore grant the parties’ request.  If the parties’ attempts to resolve the matter through mediation are not successful, a further prehearing conference will be scheduled.  
THEREFORE,

IT IS ORDERED:

1.
That the February 12, 2011 joint request of Norfolk Southern Railway Company and Pennsylvania State Legislative Board of the United Transportation Union to suspend the litigation schedule, cancel the hearings scheduled for August 2 and 3, 2011and refer the petition to rescind or amend the Pennsylvania Public Utility Commission order entered on June 12, 1975 at C-00019560 regarding the prevention of run outs in the 400 and 500 classification yards of Conway Yards in Beaver County to mediation is granted.
2.
That the litigation schedule set forth in paragraph 3 of Prehearing Order #2 issued February 3, 2011 at C-00019560 is suspended.
3.
That the hearings at Docket No. C-00019560 scheduled for August 2 and 3, 2011 are cancelled.

4.
That the petition of Norfolk Southern Railway Company to rescind or amend the Pennsylvania Public Utility Commission order entered on June 12, 1975 at C-00019560 regarding the prevention of run outs in the 400 and 500 classification yards of Conway Yards in Beaver County will be referred to the Commission’s Mediation Unit for mediation review.

5.
That should the parties fail to resolve the matter with the aid of the mediator, the petition of Norfolk Southern Railway Company to rescind or amend the Pennsylvania Public Utility Commission order entered on June 12, 1975 at C-00019560 regarding the prevention of run outs in the 400 and 500 classification yards of Conway Yards in Beaver County at C-00019560 shall be rescheduled for a further prehearing conference.  
Date:
February 14, 2011
______________________________



David A. Salapa



Administrative Law Judge
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