BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



First Millenium, LLC, Complainant		:
						:
	v.					:	Docket No. C-2010-2205039
						:
PECO Energy Company, Respondent	:



ORDER DENYING PRELIMINARY OBJECTION


Before
Dennis J. Buckley
Administrative Law Judge


HISTORY OF THE PROCEEDING


		On October 8, 2010, First Millenium, LLC, (First Millenium or Complainant) filed a formal Complaint (Complaint) against PECO Energy Company (PECO or Respondent) with the Pennsylvania Public Utility Commission (Commission), at Docket Number C-2010-2205039.  The Complaint disputed charges billed by PECO for electrical service at 1423 S. Napa Street, Philadelphia, Pennsylvania.

		The Complaint was served on PECO October 20, 2010, by the Commission's Secretary's Bureau.

		On November 8, 2010, PECO filed an Answer (Answer) to the Complaint which denied that there were incorrect charges on Complainant’s bill and averred that Complainant is responsible for the outstanding balance due.  PECO also filed New Matter along with a notice to plead, which averred that Complainant had previously filed an identical informal Complaint with the Commission’s Bureau of Consumer Services (BCS) to dispute charges (Case No. 2501986), and that the BCS had determined that there was no basis for that informal Complaint and, accordingly, dismissed that Complaint.[footnoteRef:1]  PECO asked that the formal Complaint be dismissed with prejudice. [1:  	While this statement is correct, it does not go far enough to explain the action of the BCS.  The BCS identified the Complainant’s account as a commercial account, and by letter dated August 21, 2010, closed two informal Complaints filed by First Millenium and advised the Complainant that its recourse was to file a formal Complaint with the Commission.] 


		Also on November 8, 2010, PECO filed and served its Preliminary Objection (Preliminary Objection), arguing that the present Complaint should be dismissed for failure on the part of First Millenium to follow the Commission’s procedural rules in that First Millenium is not represented by an attorney as required by the Commission’s regulations at 52 Pa. Code 
§§ 1.21-1.22.

		The Complainant’s Reply to New Matter and an Answer to PECO’s Preliminary Objection were due by November 29, 2010, as November 28, 2010 was a Sunday.  The Complainant has never filed a Reply, an Answer, or any responsive pleading to PECO’s New Matter and Preliminary Objection. 

		 By Motion Judge Assignment Notice dated January 3, 2011, PECO’s Preliminary Objection was assigned to me for a ruling.

FINDINGS OF FACT

		1.	The Complainant is First Millenium, LLC, a limited liability company registered with the Pennsylvania Department of State but with a mailing address of P.O. Box 265, Cherry Hill, New Jersey.  

		2.	The Respondent is PECO Energy Company.

		3.	Complainant received electric service at 1423 S. Napa Street, Philadelphia, Pennsylvania, from the Respondent, PECO Energy Company.

		4. 	The Complainant previously filed two informal Complaints with the Commission’s BCS to dispute charges for electric service at 1423 S. Napa Street, Philadelphia, Pennsylvania, but the BCS determined that it did not have the authority to consider the Complaints.  By letter dated August 21, 2010, the BCS dismissed the Complaints.

		5.	On October 8, 2010, the Complainant filed a formal Complaint against PECO.

		6.	On November 8, 2010, PECO filed an Answer and New Matter to the Complaint and a Preliminary Objection.

		7.	The Complainant has never filed a Reply, an Answer, or any responsive pleading to PECO’s New Matter or Preliminary Objection.

DISCUSSION

		The Commission's Rules of Administrative Practice and Procedure permit the filing of preliminary objections. 52 Pa. Code § 5.101.  Commission procedure regarding the disposition of preliminary objections is similar to that utilized in Pennsylvania civil practice.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).

		A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environmental Resources, 406 A.2d 1020 (Pa. 1979);  Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super. 1991).  The Commission has adopted this standard.  Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988).

		The moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the preliminary objection, all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commw. of Pa., 490 A.2d 402 (Pa. 1985).  Therefore, in ruling on a preliminary objection, the Commission must assume, for decisional purposes only, that the factual allegations of the Complaint are true.  Id.  The preliminary objection may be granted only if the moving party prevails as a matter of law.  Roc v. Flaherty, 527 A.2d 211 (Pa.Cmwlth. 1985).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections. Dept. of Auditor General, et al. v. State Employees' Retirement System, et al., 836 A.2d 1053, 1064 (Pa.Cmwlth. 2003) citing, Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002).

		According to the Commission's regulations at 52 Pa. Code 5.63(b), failure to file a timely Reply to New Matter may be deemed a default, and relevant facts stated in the New Matter may be admitted.

		In its formal Complaint, First Millenium maintains that there are incorrect charges on its bill from PECO.  In the verification of the Complaint, an individual identified as Elaine Luckin has signed as a “Member.”  Therefore, it appears that PECO is correct that First Millenium is not represented by an attorney at law admitted to practice before the Supreme Court of Pennsylvania or by an attorney not licensed in this Commonwealth but who may appear before the Commission in accordance with the Pennsylvania Bar Admission Rules.  Thus, First Millenium is not in compliance with the Commission’s regulations at 52 Pa. Code §§ 1.21-1.22.

		However, while PECO is correct with respect to First Millenium’s lack of appropriate representation, I decline to dismiss the Complaint at this point solely due to a procedural error.  First Millenium, though registered as a Pennsylvania limited liability company, has as its mailing address an address in New Jersey.  The underlying factual dispute with respect to the bill for electric service at 1423 S. Napa Street, Philadelphia, Pennsylvania, was (properly) never considered or resolved by the Commission’s BCS.  The Rules of Administrative Practice and Procedure at 52 Pa. Code § 1.21(a) provide that the Commission’s procedural rules shall be liberally construed to secure the just, speedy and inexpensive determination of every action or proceeding to which it is applicable.  The Commission or presiding officer at any stage of an action or proceeding may disregard an error or defect of procedure which does not affect the substantive rights of the parties.  This is an adversarial proceeding, and the Complainant, as a corporate entity, is required to be represented by counsel.  By this Order, the Complainant has been made aware of this requirement.  First Millenium shall be afforded a reasonable opportunity to cure this procedural defect and to prosecute its Complaint.


CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the parties and subject matter in this proceeding.   66 Pa. C.S. § 701.

		2.	Commission regulations provide for the filing of preliminary objections. 52 Pa. Code § 5.101.

		3.	A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveler Services, Inc. v. Pa. Dept. of Environmental Resources, 406 A.2d 1020 (Pa. 1979). 

		4.	The preliminary objection may be granted only if the moving party prevails as a matter of law.  Roc v. Flaherty, 527 A.2d 211 (Pa.Cmwlth. 1985).

		5.	Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Dept. of Auditor General, et al. v. State Employees' Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003) citing, Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002).

		6.	According to the Commission's regulations at 52 Pa. Code §§ 1.21-1.22., persons in a formal, adversarial proceeding must be represented by an attorney at law admitted to practice before the Supreme Court of Pennsylvania or by an attorney not licensed in this Commonwealth but who may appear before the Commission in accordance with the Pennsylvania Bar Admission Rules.

		7.	The Rules of Administrative Practice and Procedure at 52 Pa. Code 
§§ 1.2(a) provide that the Commission’s procedural rules shall be liberally construed to secure the just, speedy and inexpensive determination of every action or proceeding to which it is applicable. The Commission or presiding officer at any stage of an action or proceeding may disregard an error or defect of procedure which does not affect the substantive rights of the parties.

ORDER

		THEREFORE,

		IT IS ORDERED:

		1. 	That the Preliminary Objection filed on November 8, 2010, by PECO Energy Company in the above-captioned case is denied.

		2. 	That First Millenium, LLC, shall, within twenty (20) days of the date of issuance of this Order, comply with the Commission's regulations at 52 Pa. Code §§ 1.21-1.22 by retaining counsel and causing to be filed by counsel responsive pleadings to the New Matter and Preliminary Objection of PECO Energy Company at Docket Number C-2010-2205039.

		3.	In the event that First Millenium, LLC, fails to comply with this Order, the formal Complaint filed at Docket Number C-2010-2205039 may be dismissed for failure to prosecute the Complaint.

		
Date:	February 11, 2011				___________________________________
							Dennis J. Buckley
								Administrative Law Judge
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