BEFORE THE 

PENNSYLVANIA PUBLIC UTILITY COMMISSION
The Glass House Inc.




:







:

R-2010-2179103
v.





:

C-2010-2215377







:

City of Lancaster – Bureau of Water


:
INITIAL DECISION DISMISSING COMPLAINT
Before

Kandace F. Melillo

Administrative Law Judge

HISTORY OF THE PROCEEDINGS
On October 14, 2010, the Glass House Inc. (Complainant or the Glass House), through its agent Carol A. Glass, filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) at Docket No. C-2010-2206860.  Ms. Glass apparently intended to file the Formal Complaint against the proposed rate increase of the City of Lancaster – Bureau of Water (the City or the Respondent) at Docket No. R-2010-2179103, but incorrectly listed the name of the utility as Pa. Public Utility Service.  Therefore, the Complaint was treated by the Commission as having been filed against Pennsylvania Utility Company and a copy of the Complaint was served upon Pennsylvania Utility Company for an answer.  Pennsylvania Utility Company returned the Complaint to the Commission, with a letter explaining that the Complainant was not a customer and that the utility did not provide public utility service in that service area.

Subsequently, by letter to the Commission dated December 7, 2010, the Glass House requested that its Formal Complaint at Docket No. C-2010-2206860 be withdrawn, and that an enclosed, revised Formal Complaint against the City’s proposed rate increase at Docket No. R-2010-2179103 be accepted for filing.  The revised Glass House Formal Complaint, which was signed by Christine A. Hargan, an employee, was received by the Commission on December 9, 2010, and was accepted for filing and docketed at Docket No. C-2010-2215377.  In the Complaint, Ms. Hargan alleged that, as a non-profit organization, the Glass House could not afford utility increases.  No specific relief was requested.

On December 17, 2010, the City filed an Answer and New Matter which denied the material allegations of the Complaint and which further asserted that Complainant had not set forth any justification for failing to file the Formal Complaint prior to the suspension of the rate increase on October 21, 2010.  The City also contended that the Complaint had not alleged any unique circumstances that had not already been addressed by another party.  It requested that the Complaint be dismissed or, if it was not preliminarily dismissed, the Complainant take the record of the suspended rate proceeding as it existed at the time of the filing of the rate complaint.  See, 52 Pa. Code §5.32(b). 
The City’s Answer filed on December 17, 2010 was in addition to the many Answers that had already been filed by the City concerning Complaints as to the proposed rate increase, beginning with the Answer filed by the City on September 17, 2010 to the Complaint of the Office of Consumer Advocate (OCA). 
The City’s rate increase filing at Docket No. R-2010-2179103 had previously been assigned to me for hearings and a Recommended Decision.  On October 26, 2010, I had issued a Prehearing Conference Order which required that parties which were not individuals obtain counsel to represent them in this adversarial proceeding,
 pursuant to 52 Pa. Code §§1.21 and 1.22.  
On December 9, 2010, and on December 16, 2010, various parties to the rate case proceeding served direct testimony in opposition to the rate increase, and rebuttal testimony has now also been distributed by the parties.  It is indisputable that the underlying rate increase complained about by the Glass House in its Formal Complaint is an adversarial proceeding.  Hearings are scheduled to commence on February 1, 2011. 


By Order dated December 22, 2010 (December 22 Order), I directed the Glass House to secure counsel in order to proceed with its Formal Complaint.  I attached a copy of the Glass House’s corporate (non-profit) business entity filing from the PA Department of State website which indicated that the Glass House was a corporation registered with the PA Department of State, entity #3247262.  I allowed until close of business on Wednesday, January 12, 2011, for the Glass House to obtain legal representation and have counsel enter an appearance in this matter, with a copy of the Notice of Appearance provided to me and the active parties by that date.  As of today, January 19, 2011, I have not received any Notice of Appearance from counsel on behalf of the Glass House.  


As Complainant has failed to comply with a specific ALJ Order requiring the retention of counsel, and as the time for compliance has now passed, this matter is now ready for a decision.  Because I conclude that the Complaint should be dismissed, I am issuing this ruling in the form of an Initial Decision. 
FINDINGS OF FACT


1.
Complainant is the Glass House, which has a registered corporate address of 905 E. King Street, Apartment #2A, Lancaster, PA 17602.  Its mailing address listed on the Formal Complaint is P.O. Box 1123, Lancaster, PA 17608.  Complaint ¶1.


2.
Complainant is a non-profit corporation registered with the PA Department of State, entity #3247262.  December 22 Order, attachment.


3.
Complainant’s employee, a non-attorney, filed a Formal Complaint on behalf of the Complainant at Docket No. C-2010-2215377, on December 9, 2010, in opposition to the City’s proposed rate increase at Docket No. R-2010-2179103.  


4.
At the time of the filing of the rate case Complaint on behalf of  the Glass House, Answers to the Complaint(s) of many other parties had already been filed by the City in the rate proceeding.



5.
Respondent filed an Answer in opposition to the Formal Complaint of the Glass House at Docket No. C-2010-2215377 on December 17, 2010.


6.
Complainant has not retained attorney representation in its Formal Complaint despite being directed to do so in ALJ Orders. 

DISCUSSION


The Glass House Inc. filed a Formal Complaint with the Commission on December 9, 2010 in opposition to the City’s proposed rate increase at Docket No. R-2010-2179103.  The City filed an Answer to the Formal Complaint on December 17, 2010, which was in addition to Answers which had already been filed to Complaints of other parties in the rate proceeding, beginning with the Answer filed to the OCA Complaint on September 17, 2010.


The Prehearing Conference Order dated October 26, 2010 (October 26 Order), required corporate parties to be represented by an attorney authorized to practice law in the Commonwealth of Pennsylvania.  The Glass House, as it must take the record as it existed when it filed the Formal Complaint, was bound by the October 26 Order and by the Commission’s regulations requiring it to obtain counsel at 52 Pa. Code §§1.21-1.23.  Complainant did not retain counsel.    


On December 22, 2010, I issued an Order which specifically directed the Complainant to secure legal representation and to have its counsel file a Notice of Appearance, in accordance with 52 Pa. Code §1.24(b), no later than close of business on Wednesday, January 12, 2011.  No Notice of Appearance by counsel was filed on behalf of the Complainant, and the time for compliance has now expired.  


The Commission has most recently addressed the issue of non-attorney representation of corporations in Cars R Us c/o Holman Copeland v. Philadelphia Gas Works (Cars R Us), Docket No. C-2008-2033437, Opinion and Order entered February 4, 2010, and Torino Incorporated v. PECO Energy Company (Torino), Docket No. C-2008-2034595, Opinion and Order entered February 2, 2010.  In those cases, the Commission specifically ruled that while corporate officers are permitted to file formal complaints on a corporation’s behalf 
 (52 Pa. Code §§1.21-1.23), corporations must be represented by counsel at all stages of Commission proceedings when the proceeding becomes adversarial.  A proceeding becomes “adversarial” upon the filing of an Answer.  See, New Fizon, supra.  While the Glass House has been designated as an “inactive” party, there is no exception for “inactive” parties from the requirement that corporations be represented by counsel in adversarial proceedings. 


The appellate courts of Pennsylvania have also ruled that corporations may not be represented by non-attorneys before the Pennsylvania courts and administrative agencies as such would constitute the unauthorized practice of law.  Shortz v. Farrell, 327 Pa. 81, 193 A. 20 (1937).



In the instant case, the Formal Complaint filed by the Glass House is associated with a pending rate investigation at Docket No. R-2010-2179103 and this proceeding is indisputably adversarial.  Multiple answers have been filed to multiple complaints, various parties have served prepared testimony, two public input hearings have been held, and technical evidentiary hearings commence on February 1, 2011 in Harrisburg, PA.  As of the time that an Answer was filed, this proceeding became adversarial and the Complainant must be represented by counsel.


The Glass House, despite its “inactive” status, is still considered a party and, as such, would have the right to file comments to any settlement petition presented for my consideration and to file exceptions/reply exceptions to a Recommended Decision.  These legal documents cannot be filed by laypersons on behalf of the Glass House and it would be improper for the Complainant to remain as a party without the ability to participate in hearings and file documents that it would otherwise be permitted to file.  To allow it to remain as a party without counsel would arguably be tantamount to inviting the unauthorized practice of law, which I cannot sanction.


Furthermore, the Complainant has failed to comply with two ALJ Orders requiring the retention of counsel.  While Complainant could contend that it was unaware of the first ALJ Order (the October 26 Order) as it was not a party at that time, it clearly was served with the December 22 Order, and that Order directed the Glass House to obtain counsel and have counsel file a Notice of Appearance no later than January 12, 2011.  Also, in accordance with 52 Pa. Code §5.32(b), the Complainant must take the record as it finds it, and the October 26 Order requiring retention of counsel had previously been issued at the time the Complaint was filed.  


As ruled by the Commission in Snyderville Community Development Corporation v. Philadelphia Gas Works, Docket No. C-20055032, Opinion and Order entered July 31, 2006, a complainant’s failure to comply with ALJ Orders directing the entry of appearance of an attorney warrants the dismissal of the complaint.  The Commission determined that ALJ Orders must be complied with, and such a lack of compliance presents a sufficient basis to dismiss the complaint without a hearing.  See also, Treffinger v. PPL Electric Utilities Corp., Docket No. C-20027978, 2003 Pa. PUC LEXIS 3 (March 3, 2003).


For all the foregoing reasons, the Complaint of the Glass House is appropriately dismissed.
CONCLUSIONS OF LAW
1.
Commission regulations at 52 Pa. Code §§1.21-1.23 require that corporations be represented by counsel at all stages of Commission proceedings when the proceeding becomes adversarial.  No other representation at a hearing before the Commission is permitted.  Cars R Us c/o Holman Copeland v. Philadelphia Gas Works, Docket No. C-2008-2033437, Opinion and Order entered February 4, 2010; Torino Incorporated v. PECO Energy Company, Docket No. C-2008-2034595, Opinion and Order entered February 2, 2010.
2.
A proceeding becomes “adversarial” upon the filing of an Answer.  New Fizon Catering, Inc. v. PECO Energy Company, Docket Nos. C-2008-2065498 and C-2008-2079076, Order entered June 24, 2009; see also, 52 Pa. Code §1.8.
3.
Non-profit corporations may not be represented by non-attorneys before the Pennsylvania courts and administrative agencies as such would constitute the unauthorized practice of law.   Shortz v. Farrell, 327 Pa. 81, 193 A. 20 (1937).

4.
A lack of compliance with Administrative Law Judge Orders requiring the retention of counsel presents a sufficient basis to dismiss a complaint without a hearing.  Snyderville Community Development Corporation v. Philadelphia Gas Works, Docket No. C-20055032, Opinion and Order entered July 31, 2006.
5.
Complainant filed its Formal Complaint after the rate case at Docket No. R-2010-2179103 had been suspended on October 21, 2010; therefore, Complainant was required to take the record as it existed at the time of the filing of the Formal Complaint.  52 Pa. Code §5.32(b).
ORDER


THEREFORE,



IT IS ORDERED:
1.
That the Formal Complaint filed on behalf of the Glass House Inc. at Docket No. C-2010-2215377, against the rate increase proposed by the City of Lancaster at Docket No. R-2010-2179103, is hereby dismissed.

Dated:  January 19, 2011



_____________________________








Kandace F. Melillo 








Administrative Law Judge
	�	The Commission has ruled that a proceeding becomes adversarial upon the filing of an Answer.  New Fizon Catering, Inc. v. PECO Energy Company (New Fizon), Docket Nos. C-2008-2065498 and C-2008-2079076, Order entered June 24, 2009; see also, 52 Pa. Code §1.8. 


	� 	There is no indication that Christine Hargan, who filed the Complaint on the Glass House’s behalf, is a corporate officer.  Also, a corporate officer or employee cannot represent a corporation in adversarial proceedings.
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