BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Robert Dunham					:	
							:
	v.						:		C-2010-2155056
							:
PPL Electric Utilities Corporation			:



INITIAL DECISION


Before
Ember S. Jandebeur
Administrative Law Judge 


HISTORY OF THE PROCEEDINGS

On January 25, 2010, Robert Dunham (Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) against PPL Electric Utilities Corporation (PPL or Respondent) alleging that the Respondent improperly discontinued the Residential Thermal Storage (RTS) rate after guaranteeing it would be available for the life of Complainant’s home.  On February 17, 2010, Respondent filed an Answer denying the material allegations of the Complaint.  

By Hearing Notice dated August 16, 2010, the parties were notified that an Initial Hearing in this case was scheduled for the morning of October 4, 2010.  A Prehearing Order was issued on September 20, 2010, stating the date and time of the scheduled hearing and advising the parties that the case could be dismissed if they failed to obtain a continuance and failed to appear for the hearing.  The Prehearing Order also advised the parties of applicable procedural rules. 

The hearing convened as scheduled.  The Complainant appeared pro se.  The Complainant proffered nine (9) exhibits; all were accepted into the record.  The Respondent appeared with counsel.  The Respondent proffered one (1) exhibit that was accepted into the record.[footnoteRef:1]  A written transcript of the hearing was produced comprising one hundred three (103) pages.  The record closed on November 4, 2010. [1:  At the conclusion of the Complainant’s case, counsel for PPL moved for a directed verdict.  The motion was considered and is denied for reasons that are clear in this Initial Decision.] 


FINDINGS OF FACT

1. Complainant is Robert Dunham, 105 Pin Oak Drive, Stroudsburg, Pennsylvania 18360.

2. Respondent is PPL Electric Utilities Corporation, a jurisdictional public utility providing residential electric service in the Commonwealth.

3. Complainant’s home was finished in December 1995.

4. Complainant’s home is a “PPL Comfort Home” – built to the highest standards of thermal integrity.”  RD Exh. 1.

5. Comfort Home is a corporation with the address 1153 Lititz Pike, Lancaster, Pennsylvania 17601.  RD Exh. 1.

6. The legal relationship between PPL and Comfort Home was not clarified at the hearing and thus is not known.  Tr. 36-37.

7. Dave Weidman from PPL negotiated with the Complainant regarding the Comfort Home Program.  The Complainant understood that the Program was for the life of the home and was transferrable should he sell his home.  Tr. 15-16, 43.

8. During the decision making process, the Complainant was never apprised of the fact that PPL has a tariff governing the rates it charges.  Tr. 42.
9. There is no written contract between PPL and the Complainant.  Tr. 34, 50.

10. The RTS rate is a publicly filed PPL tariff, it is not individual contracts.  Tr. 93.

11. Milton McWilliams testified on behalf of the Complainant.  Tr. 58.

12. Milton McWilliams responded to television advertisements in September or October 1991, sponsored by PPL.  He telephoned the number provided in the ads and was contacted by Dave Weidman of PPL.  Tr. 59.

13. Milton McWilliams, like the Complainant, understood that the RTS system was transferrable and for the life of the home.  Tr. 59-60.

14. Milton McWilliams was not told any duration of time in his discussions with PPL representatives.  Tr. 64.

15. Milton McWilliams spent additional money constructing his home to meet the RTS requirements.  Tr. 59-60.

16. Milton McWilliams testified at a Commission public input hearing held in Bethlehem, Pennsylvania about the RTS rate being available for the life of the system.  Tr. 62.

17. Oliver Kasper, Manager of Pricing and Contract Administration, for PPL, appeared and testified on behalf of Respondent.  Tr. 69.

18.  The establishment of the RTS rate was to alleviate the peak load on PPL’s system in the morning hours by designing a system to store heat.  Tr. 70.

19. In 1995 PPL’s load picture was changing.  December 31, 1994 or January 1, 1995,[footnoteRef:2] PPL filed a rate case with the Commission requesting that the RTS rate be discontinued.  The Commission approved RTS’ discontinuance.  Tr. 76. [2:  The record shows conflicting dates – by one day.] 

20. The RTS rate is unprofitable for PPL.  Tr. 76, 80, 90.

21. In April 2010, “time of use” rates, which allow a customer to adjust their household electrical usage based upon peak and off peak hour, became effective for PPL.  Tr. 84.

22. PPL Exhibit 1 is a timeline listing cases and events affecting the rates starting in January 1, 1997.  

DISCUSSION

Burden of Proof:

The proponent of a rule or order in any Commission proceeding has the burden of proof, 66 Pa. C.S. § 332.  The Complainant has the burden of proving his case by a preponderance of the evidence, or evidence which is more convincing than the evidence presented by the other parties.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.3d 854 (1950); Samuel J. Lansberry, Inc. v. Pa. Publ. Util. Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990).  To satisfy this burden, the Complainant must demonstrate that the changes to the RTS rate or the customer service provided by PPL are in violation of the Public Utility Code (Code), Commission Regulation or Order of the Commission.

		Additionally, any finding of fact necessary to support an adjudication of the Commission must be based upon substantial evidence, which is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  Mill v. Comm., Pa. Publ. Util. Comm’n, 447 A.2d 1100 (Pa. Cmwlth. Ct. 1982); Edan Transportation Corp. v. Pa. Publ. Util. Comm’n, 623 A.2d 6 (Pa. Cmwlth. Ct. 1993), 2 Pa. C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. v. Pa. Publ. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Com. Bd. of Review, 166 A.2d 96 (Pa. Super. Ct. 1960); Murphy v. Comm., Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. Ct. 1984).

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence, to rebut the evidence of the Complainant, shifts to PPL.  If the evidence presented by PPL is of co-equal weight, the Complainant has not satisfied his burden of proof.  The Complainant now has to provide some additional evidence to rebut that of PPL.  Burleson v. Pa. Commission, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. Commission, 768 A.2d 1217 (Pa. Cmwlth. 2001).

RTS Rate:

		Complainant has the burden of proving that PPL has violated a statute, regulation, or order of the Commission.  In support of his claim, Complainant avers that in response to television advertisements, he entered into an oral contract with PPL that he would build his home to specific standards, in return for which he would be allowed to pay for electric service under PPL’s RTS rate, at that time substantially lower than the RS (or residential service) rate.  The Complainant provided a copy of a limited warranty from “PPL Comfort Home” dated April 15, 1996.  (RD Exh. 1)  Additionally, the Complainant understood that the RTS rate was transferrable if he sold his home.  The implication was that the RTS rate would remain a benefit; the Complainant understood that the rate would change, but still be reasonable.  He avers that the rates are not reasonable, that PPL has violated the oral contract, and that the changes in the RTS rate violate the Pennsylvania Energy Consumer Bill of Rights and that PPL was uncommunicative about upcoming RTS rate changes when the Complainant was making his home building decisions.  The Complainant believes that PPL was deliberately deceptive.

The Complainant’s home was finished in December 1995.  The present thermal storage heating unit is the original unit which was designed for the home.  Complainant paid a higher price than he would have because he was led to believe that the RTS rate would be an available, discounted rate.  Since the rate class was to exist for the life of the facilities for which it was designed, Complainant alleges that PPL’s failure to provide those benefits amounts to a breach of contract and/or inadequate service.  Milton McWilliams, a witness for the Complainant, testified under oath to experiencing fundamentally the exact scenario himself.  Mr. McWilliams even testified at a Commission public input hearing held in Bethlehem, Pennsylvania about the availability of the RTS rate for the life of his system.  Both the Complainant and Mr. McWilliams worked with the same PPL representative, Dave Weidman, when making their respective RTS decisions.

		Oliver Kasper, for PPL explained that the transition from a regulated to deregulated electric industry began in 1997 when existing rates were frozen.  Following a restructuring process, PPL filed a distribution rate case in anticipation of the transmission and distribution rate cap expiration on December 31, 2004.  The appellate review of the Commission decision resulted in the requirement that the rates be brought to the system average rate of return in the next base rate case.[footnoteRef:3]  In other words, the cost of serving each class of rates would be borne by that class of ratepayers without subsidization across rate classes.  Each class of service had to carry its own load of getting electricity to them. [3:  Lloyd v. Pa. Publ. Util. Comm’n, 904 A.2d 1010 (2005).] 


		The result is that after full transition to competition, each customer pays for the electricity used, at the price at which it was purchased.  Offering reduced rates for thermal storage customers would require other customers to subsidize the RTS customers to cover the difference.  To do so would create a discriminatory situation, and thus a violation of the Code.  

		Because of PPL’s inducement, lack of communication and unexpected changes to RTS, the Complainant is understandably upset.  However, electric deregulation legislation requires PPL and the Commission to implement its terms:  the utility must purchase the commodity and charge the ratepayers the price that the utility pays.  It cannot do this and maintain the RTS reduced rates.  Therefore, the Commission cannot order PPL to provide the Complainant his former reduced rates under RTS.  The Complainant must pay rates in accordance with PPL’s current tariff.  Tariffs have the force and effect of law, and parties cannot contractually alter the terms of a tariff.   See Brockway Glass v. Pa. Pub.Util. Comm’n., 63 Pa. Commonwealth Ct. 238, 437 A.2d 1067 (1982); Stiteler v. Bell Telephone, 32 Pa. Commonwealth Ct. 319, 379 A.2d 339 (1977).  

Adequate Service:

		All ratepayers have the right to adequate service under the Public Utility Code, 66 Pa. C.S. § 1501, which includes all aspects of a utility’s service, not only the distribution of electricity to their home.  According to PPL’s own exhibit as of September 27, 1995, “the Commission granted PPL Electric’s request to close Rate Schedule RTS to new applicants effective December 31, 1995.”  (PPL Exh. 1)  PPL’s RTS rate had attracted approximately 14,000 customers by early 1995.  (PPL Exh. 1 at Tab 3, page 215)  Because RTS was not proving profitable for the PPL it began phasing out its advertising promotions.  (PPL Exh. 1 at Tab 3, p. 216)  

Between December 30, 1994 and September 27, 1995, PPL was aware that there was a perceived lack of communication with its RTS customers and that PPL should “fully inform applicants of the conditions relating to this rate, prior to their signing up for service.”  (PPL Exh. 1 at Tab 3, pp. 217–218)  PPL knew the RTS rate was closed to new applicants, and it discontinued advertising RTS promotions, and in a rate case, the Office of Consumer Advocate suggested PPL communicate the conditions of RTS with its customers.  What excuse does PPL proffer for its lack of communication with the Complainant, Mr. McWilliams and others similarly situated?  PPL did not address its lack of communication during this evidentiary hearing despite being asked if they were going to.  (Tr. 67).  When asked under cross examination about the lack of profitability of the RTS rate PPL witness Oliver Kasper stated that RTS’ unprofitability was “known before his time.”  (Mr. Kasper testified he had been in his current position 19 years.)  He was then asked “it’s been known that long, yet you operated and engaged in promoting the program right up to the end of 1995?”  Answer:  “I would say, yes.”

There is no doubt that the Complainant has been financially harmed by PPL’s inducement to build his home in accordance with a certain set of standards to be allowed to pay the RTS rate, PPL’s lack of communication, and the changes in the RTS rate itself.  

Notwithstanding the legality of PPL’s RTS rate changes, PPL was wrong to induce customers to the RTS rate when the timeline presented shows that PPL knew well enough in advance that RTS was being phased out to have shared explanations of upcoming RTS changes to the Complainant, Mr. McWilliams and others similarly situated, thus allowing the Complainant and others to make an informed decision about household current and future needs.

Section 1501 of the Public Utility Code provides:
Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public. Such service also shall be reasonably continuous and without unreasonable interruptions or delay. Such service and facilities shall be in conformity with the regulations and orders of the Commission. Subject to the provisions of this part and the regulations or orders of the Commission, every public utility may have reasonable rules and regulations governing the conditions under which it shall be required to render service. Any public utility service being furnished or rendered by a municipal corporation beyond its corporate limits shall be subject to regulation and control by the Commission as to service and extensions, with the same force and in like manner as if such service were rendered by a public utility. The Commission shall have sole and exclusive jurisdiction to promulgate rules and regulations for the allocation of natural or artificial gas supply by a public utility.  66 Pa. C.S. § 1501.

The rate case in which PPL requested and was granted the right to phase out the RTS rate was filed on December 30, 1994 (PPL Exh. 1 at Tab 3) therefore PPL knew it wanted to phase out the RTS rate well before that filing date.  At that time, the Complainant was building his home.  He had already signed the “PPL Comfort Home” Warranty (RD Exh. 1) and received strongly worded warranties that his home was being built “for a lifetime of comfort, convenience and energy savings.”  (RD Exh. 1, Certificate)  “PPL Comfort Home” is a registered phrase, also registered is the phrase “Award-Winning Comfort Homes.”  That particular flyer states:
· Honored as a “Model of Environmental Excellence” in the Renew America awards program

· Received the Pennsylvania Governor’s Energy Award for energy efficiency 

· Won state and national utility awards for the whole-house approach to energy efficiency (RD Exh. 1).


The flyer further states that “Comfort Homes are specifically designed and constructed to save energy.”  (RD Exh. 1)  With such accolades, it is no wonder the Complainant chose to build his home as a “PPL Comfort Home.”  The problem is that all during the time the Complainant is making his home building decisions, PPL knew the RTS rate was not working as hoped and PPL decision makers were preparing to request that the Commission allow the RTS to be phased out.  It is a significant disservice to its 14,000 RTS customer base for PPL to plan and execute a rate phase-out without effective notice.  An approximately 14,000 customer base should receive adequate notice that the future would change.  Notice of the filing of a rate base change request in the Pennsylvania Bulletin is not effective notice.  The only notice PPL provided was an undated “Dear Customer” flyer that states “[i]mportant changes will affect your electric bill in 2010.”  Because of the phrasing, I can only presume that this flyer went out to customers in late 2009 or early 2010.  One line of the flyer addressed RTS.  That line states, “[i]f you are currently receiving service as a Residential Thermal Storage (RTS) customer, then you will likely experience higher price increases.”  (RD Exh. 2)  PPL provided no documents to show that there was any earlier communication to its RTS customer base.  Such disregard for the welfare of its customers constitutes inadequate service and a violation of Section 1501 of the Public Utility Code.  66 Pa. C.S. § 1501.  PPL’s failure to provide accurate information regarding the future of a rate class which has 14,000 customers is inadequate service within the meaning of 66 Pa. C.S. § 1501.
Where a utility has been inadequate in its dealing with its customers, the Commission has the authority to assess a civil penalty.  Section 3301 of the Public Utility Code  provides: 

(a) GENERAL RULE.-- If any public utility, or any other person or corporation subject to this part, shall violate any of the provisions of this part, or shall do any matter or thing herein prohibited; or shall fail, omit, neglect, or refuse to perform any duty enjoined upon it by this part; or shall fail, omit, neglect or refuse to obey, observe, and comply with any regulation or final direction, requirement, determination or order made by the Commission, or any order of the Commission prescribing temporary rates in any rate proceeding, or to comply with any final judgment, order or decree made by any court, such public utility, person or corporation for such violation, omission, failure, neglect, or refusal, shall forfeit and pay to the Commonwealth a sum not exceeding $ 1,000, to be recovered by an action of assumpsit instituted in the name of the Commonwealth. In construing and enforcing the provisions of this section, the violation, omission, failure, neglect, or refusal of any officer, agent, or employee acting for, or employed by, any such public utility, person or corporation shall, in every case be deemed to be the violation, omission, failure, neglect, or refusal of such public utility, person or corporation.
 
(b) CONTINUING OFFENSES.-- Each and every day’s continuance in the violation of any regulation or final direction, requirement, determination, or order of the Commission, or of any order of the Commission prescribing temporary rates in any rate proceeding, or of any final judgment, order or decree made by any court, shall be a separate and distinct offense. If any interlocutory order of supersedeas, or a preliminary injunction be granted, no penalties, shall be incurred or collected for or on account of any act, matter, or thing done in violation of such final direction, requirement, determination, order, or decree, so superseded or enjoined for the period of time such order of supersedeas or injunction is in force.

A $2,000 fine is warranted in light of PPL’s violation of its duty to provide adequate, efficient and reasonable service under 66 Pa. C.S. § 1501 to the Complainant and Mr. McWilliams.  As such, consistent with Commission Statement of Policy at 52 Pa. Code § 69.1201, ten factors set forth in 52 Pa. Code § 69.1201(c) are considered in determining whether to impose a civil penalty, and, if so, the amount of that civil penalty.

The first criterion to consider is whether the violation was of a serious nature or whether it was less egregious, such as an administrative or technical error.  PPL’s violation is a damaging corporate misjudgment.  It was a significant disservice to its customers.  I cannot conclude from the evidence provided that PPL’s actions were deceptive as the Complainant believes, but at a minimum PPL’s choice to keep its decisions regarding RTS from the 14,000 customer base damaged customers by foreclosing them from being able to make informed, accurate decisions about their energy needs.   

The second criterion is whether the resulting consequences of the conduct were of a serious nature, such as personal injury or property damage.  The Complainant averred that if he had known that the RTS rate was not going to exist in the future, he could have made different choices when building his home.  The Complainant attempted to make an informed decision regarding the future energy costs of the house he was building and PPL failed to convey accurate and adequate information to him about the future of the RTS rate.  

The third criterion is whether the conduct at issue was deemed intentional or negligent.  PPL provided no documentation to show that they communicated the anticipated phase out of the RTS rate to some 14,000 RTS customers.  The failure to share its decision to phase out RTS was intentional. 

The fourth criterion is whether the utility made efforts to modify internal practices and procedures to address the conduct and prevent similar conduct, and the amount of time it took for the implementation of these measures.  PPL did not address any remedial measures in the instant proceeding.  In fact, PPL filed a rate case request with the Commission on December 30, 1994, and yet the only documentation from PPL to RTS customers that their rates were being raised occurred in late 2009 or early 2010.  (RD Exh. 2)  PPL provided no other documentation of any communication to its 14,000 RTS customers.
The fifth criterion is the number of customers affected.  This record shows two affected individuals, the Complainant and Mr. McWilliams.  The record evidence did not explore or indicate whether any of PPL’s other 14,000 RTS rate customers were impacted by the failure of PPL to provide more complete information about the future of the RTS rate.

The sixth criterion is a consideration of the compliance history of PPL.  There was no information on PPL’s compliance history presented on the record of this proceeding.  PPL’s compliance history is not a significant factor in this proceeding. 

The seventh criterion is whether the regulated entity cooperated with the Commission’s investigation.  This case did not involve a Commission investigation.  There is no indication of bad faith or active concealment of a violation.

The eighth criterion is the amount of the civil penalty or fine necessary to deter future violations, with consideration of the size of the utility.  I believe that a $2,000 fine ($1,000 for inadequate service to the Complainant and $1,000 for inadequate service to Mr. McWilliams) is warranted. 

The ninth criterion is past Commission decisions in similar situations.  There have been at least three other RTS rate phase out complaints.  Each has found that the rates in effect have the force of law as have I.  One case warranted a civil penalty as I believe is appropriate here.

The tenth criterion is other relevant factors, and none have been suggested or considered other than those previously discussed.

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the subject matter and parties to this Complaint.  66 Pa. C.S. § 701.

2. As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa. C.S. § 332(a).

3. As a matter of general principle, a complainant must show that the named utility is responsible or accountable for the problem described in the complaint in order to prevail.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. Pub. Util. Comm’n 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. Pub. Util. Comm’n 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).

4. PPL must charge the rates that are approved through the rate making process.  66 Pa. C.S. § 1303.

5. PPL may not discriminate in its rates.  66 Pa. C.S. § 1304.

6. Tariffs have the force and effect of law, and parties cannot contractually alter the terms of a tariff.   Brockway Glass v. Pa. Pub.Util. Comm’n, 63 Pa. Commonwealth Ct. 238, 437 A.2d 1067 (1982); Stiteler v. Bell Telephone, 32 Pa. Commonwealth Ct. 319, 379 A.2d 339 (1977).

7. PPL is required to provide adequate, efficient, safe and reasonable service.  66 Pa. C.S. § 1501.

8. Service, used in its broadest and most inclusive sense, includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities, in the performance of their duties under this part to their patrons, employees, other public utilities, and the public.  66 Pa. C.S. § 102.

9. Failure of PPL to provide accurate information regarding the future of a rate class comprising approximately 14,000 users, and where PPL has conducted television advertisements to induce its customers to use that rate class is inadequate service within the meaning of Section 1501.  66 Pa. C.S. § 1501.  

ORDER


THEREFORE, 

IT IS ORDERED: 

1. That the Formal Complaint of Robert Dunham at Docket No. C-2010-2155056 against PPL Electric Utilities Corporation is sustained to the extent that the actions of PPL constitute inadequate service and is dismissed in all other respects. 
 
2. That PPL Electric Utilities Corporation shall within twenty (20) days of the date of this Initial Decision pay a civil penalty in the amount of $2,000 payable to the Pennsylvania Public Utility Commission by submitting a certified check for that amount to:

Rosemary Chiavetta, Secretary
Pennsylvania Public Utility Commission
P.O. Box 3265
Harrisburg, PA 17105-3265


3. That upon payment of the civil penalty the record in this proceeding shall be marked closed.




Date:  January 26, 2011						________________________
									Ember S. Jandebeur
									Administrative Law Judge
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