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HISTORY OF THE PROCEEDING
On October 12, 2010, A. Moses, Inc. (Complainant) filed a formal Complaint (Complaint) against Verizon Pennsylvania Inc. (Respondent or Verizon PA) with the Pennsylvania Public Utility Commission (Commission), Docket Number C-2010-2205259.  The Complainant avers that in April of 2009 it contracted with Verizon PA for telephone service on thirteen (13) of its lines as well as DSL internet service with Respondent.  Complainant further avers that it experienced inadequate service on the part of Respondent during the migration of its telephone lines from its former telephone service provider, Line Systems Inc. (LSI) to Verizon PA.  Complainant alleges that Respondent failed to migrate all the lines as previously agreed, and that Complainant experienced sporadic or intermittent service on the lines that were migrated, while suffering termination of services by LSI for non-payment on the lines that were not migrated.  In addition, Complainant alleges that on or about March 27, 2010, Verizon PA willfully and without notice caused a shutdown of Complainant’s internet service and redirected all its emails to a third party.  The shutdown continued until April 15, 2009, when the internet service was restored and the email accounts were reconfigured.  Complainant avers that the inadequate telephone service it received from Respondent, as well as the temporary loss of internet service and inability to access its email accounts caused Complainant’s business measurable losses.  The sole relief requested by the Complainant is in the form of “damages in excess of $100,000.00.”  Complaint ¶ 5.
The Complaint was served on the Respondent on October 20, 2010, by the Commission’s Secretary’s Bureau.

On November 10, 2010, Respondent filed and served an Answer with New Matter denying the material allegations of the Complaint.  In particular, Respondent averred that DSL Service was provided by Verizon On-Line, a different entity from Respondent, and that the DSL Service interruption was caused by Complainant’s pattern of non-payment.  In addition, Responded alleged that the migration of agreed upon lines occurred in a timely fashion, and that the interruption of service during the period in question had nothing to do with migration issues, but was due to the fact that Complainant had not paid for its service to LSI for lines not yet migrated, or to Verizon for pre-existing lines.  By way of further answer, Respondent stated that Complainant had failed to make a payment for any of its services since January 2010, and that A. Moses, Inc. had an accumulated balance of $6,375.90 with Verizon PA.
Also on November 10, 2010, Respondent filed and served its Preliminary Objections seeking to dismiss A. Moses Inc.’s Complaint in its entirety with prejudice because: (1) the Commission lacks jurisdiction over the provision of internet service, including DSL services; and (2) the Commission lacks the authority to order utilities to pay monetary damages.
Complainant did not answer Respondent’s New Matter
 or its Preliminary Objections
.
Respondent’s Preliminary Objections are now ready for ruling.  
FINDINGS OF FACT
1.
Complainant is A. Moses, Inc., which receives telephone service from Respondent at 8 East Oregon Avenue, Philadelphia, PA 19148.
2.
Respondent is Verizon Pennsylvania Inc., a jurisdictional entity providing telephone utility service within the Commonwealth of Pennsylvania.
3.
On October 12, 2010, A. Moses, Inc. filed a formal Complaint against Verizon PA alleging that inadequate telephone and internet service on the part of Respondent had cause Complainant losses in profit exceeding $100,000.00.
4.
As relief, “Complainant demand damages in excess of $100,000.00.”  Complaint ¶ 5.
5.
On November 10, 2010, Respondent filed and served an Answer with New Matter denying the material allegations of the Complaint.  
6.
Also on November 10, 2010, Respondent filed Preliminary Objections seeking to dismiss A. Moses Inc.’s Complaint in its entirety because: (1) the Commission lacks jurisdiction over the provision of internet service, including DSL services; and (2) the Commission lacks the authority to order utilities to pay monetary damages.
7.
Complainant did not answer Respondent’s Preliminary Objections.
8. The DSL internet service is provided by Verizon On-Line, which is not a regulated public utility Company and does not provide public utility service as defined by the Public Utility Code, 66 Pa. C.S. §102.  New Matter ¶ 1.
DISCUSSION

The Commission’s Rules of Administrative Practice and Procedure permit the filing of preliminary motions.  52 Pa. Code §§5.101-5.103.  Commission preliminary motion practice is similar to Pennsylvania civil practice regarding the filing of preliminary objections.  Equitable Small Transportation Interveners v. Equitable Gas Company, Docket No. C‑00935435, 1994 Pa. PUC LEXIS 69.  

A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environmental Resources, 406 A.2d 1020 (Pa. 1979); Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super. 1991).  The Commission has adopted this standard.  Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988).  

The moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the motion, all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commw. of Pa., 490 A.2d 402 (1985); Commw. of Pa. v. The Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Cmwlth. 1988).  The motion may be granted only if the moving party prevails as a matter of law.  Roc v. Flaherty, 527 A.2d 211 (Pa. Commw. 1985).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003) (citing, Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002)).  
The Commission’s regulations provide, in relevant part:
(a)
Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2)
Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

52 Pa. Code § 5.101(a).
In its Preliminary Objections Respondent seeks to dismiss A. Moses Inc.’s Complaint in its entirety because: (1) the Commission lacks jurisdiction over the provision of internet service, including DSL services; and (2) the Commission lacks the authority to order utilities to pay monetary damages.
As a creature of legislation, the Commission possesses only the authority the state legislature has specifically granted to it in the Public Utility Code (the “Code”).  66 Pa. C.S. §§101, et seq.  Its jurisdiction must arise from the express language of the pertinent enabling legislation or by strong and necessary implication therefrom.  Feingold v. Bell of Pa., 477 Pa. 1, 383 A.2d 791 (1977); Allegheny County Port Authority v. Pa. P.U.C., 427 Pa. 562, 237 A.2d 602 (1967); Behrend v. Bell of Pa., 390 A.2d 233 (Pa. Super. 1978); Pa. Department of Highways v. Pa. P.U.C., 182 A.2d 267 (Pa. Super. 1962); and City of Erie v. Pa. Electric Co., 383 A.2d 575 (Pa. Cmwlth. 1978).

The Commission must act within, and cannot exceed, its jurisdiction.  City of Pittsburgh v. PA Pub. Util. Comm’n, 43 A.2d 348 (Pa. Super. 1945).

Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 427 Pa. 581, 235 A.2d 602 (1967).  Neither silence nor agreement of the parties will confer jurisdiction where it otherwise would not exist, Commonwealth v. VanBuskirk, 449 A.2d 621 (Pa. Super. 1982), nor can jurisdiction be obtained by waiver or estoppel, In Re Borough Of Valley-Hi, 420 A.2d 15 (Pa. Cmwlth. 1980).

Subject matter jurisdiction is a prerequisite to the exercise of the power to decide a controversy.  Cf., Hughes v. PA State Police, 619 A.2d 390 (Pa. Cmwlth. 1992), alloc. den., 637 A.2d 293 (1993).

In the present matter, Respondent correctly notes that the Commission does not have jurisdiction over the provision of internet services.  Such service has been determined to be an information service, rather than a telecommunications service.  The Commission has determined that information service is not subject to the Commission’s jurisdiction.  Re:  LEC Billing of Pay-Per-Call and Similar Information Services, Docket No. M-00940569 (Final Order entered July 1, 1994); Collins v. United Telephone Company of Pennsylvania d/b/a Sprint, Docket No. C-00970272 and C-00970273 (Final Order entered July 21, 1997); Landis v. Denver & Ephrata Tel. & Tel. Co. d/b/a D&E Telephone, Docket No. C-20038741 (Final Order entered September 15, 2003); Benchmark Color lab, Inc. v. Verizon Pennsylvania, Inc., Docket No. C‑20042694 (Final Order entered August 2, 2004); Peluso v. North Pittsburgh Telephone Company, Docket No. C-20054257, (Final Order entered June 7, 2005). 
In this case, Respondent also asks that Complainant’s request for relief in the form of alleged damages “in excess of $100,000.00” for “lost profits” be dismissed because the Commission lacks authority to award monetary damages. 
Pennsylvania appellate courts have repeatedly held that the Commission is without power to award monetary damages to a private litigant.  Feingold v. Bell Of Pennsylvania, 477 Pa. 1, 383 A.2d 791 (1977); Morrow v. Bell Telephone Co. of Pennsylvania, 330 Pa.Super. 276, 479 A.2d 548 (1984); West Penn Power Co. v. Pa. Public Utility Comm’n, 104 Pa.Cmwlth. 21, 521 A.2d 75 (1987); Ostrov v. I.F.T., Inc., 402 Pa.Super. 87, 586 A.2d 409 (1991).

Paragraph 5 of A. Moses, Inc.’s Complaint, which prompts Complainant to state the relief requested, reads in its entirety:
Given the measurable losses incurred by Complainant, and those losses that can be reasonably estimated, Complainant has suffered damages in excess of $100,000.00.  This does not take into account the loss of good will suffered as well.  Complainant demand damages in excess of $100,000.00.

Clearly, the sole relief requested by A. Moses, Inc. is in the form of monetary damages for lost profits.  As stated above, the Commission is without the power to award such damages, which must be pursued before a Magisterial District Judge or a Court of Common Pleas.
The correct preliminary objection in this situation is a motion to strike the requested relief as impertinent matter.  52 Pa. Code § 5.101(a)(2).
  A prayer for damages which are not legally recoverable in the cause of action pleaded is “impertinent matter” in the sense that it is irrelevant to that cause of action.  See, Legion Ins. Co. v. Doeff, 2001 Phila. Ct. Com. Pl. LEXIS 97 (2001).  A preliminary objection in the nature of a motion to strike off impertinent matter is the appropriate means to challenge an erroneous prayer for damages.  Cf., Hudock v. Donegal Mut. Ins. Co. 438 Pa. 272, 264 A.2d 668 (1970).  Under the Commission’s Rules of Administrative Practice and Procedure, 52 Pa.Code Chapters 1, 3 and 5, the correct preliminary objection is raised under 52 Pa.Code § 5.101(a)(2) by way of a motion to strike the relief requested as impertinent matter.  Although Respondent in the instant case relies on the wrong provision of Section 5.101 of the Commission’s Rules of Administrative Practice and Procedure, it has raised a valid ground for the dismissal of the Complaint. 
Section 703 of the Public Utility Code, 66 Pa.C.S. §703(b), provides that the Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  See also, 52 Pa. Code §5.21(d).  The public interest does not require a hearing in this case.  A hearing is necessary only to resolve disputed questions of fact, and is not required to resolve questions of law, policy or discretion.  Dee-Dee Cab, Inc. v. Pa. Public Utility Comm., 817 A.2d 593, petition for allowance of appeal denied, 836 A.2d 123 (Pa. Commw. 2003); Lehigh Valley Power Committee v. Pa. Public Utility Comm., 563 A.2d 548 (Pa. Commw. 1989); Edan Transportation Corp. v. Pa. Public Utility Comm., 623 A.2d 6 (Pa. Commw. 1993).  As the Commission lacks jurisdiction to adjudicate matter involving internet service, and more importantly because the Commission lacks the authority necessary to grant the sole relief requested by the Complainant, i.e. monetary damages for lost profits, a hearing would be a fruitless exercise and a waste of Commission resources.  Therefore, Verizon PA’s Preliminary Objections will be granted, and A. Moses Inc.’s Complaint will be dismissed.
CONCLUSIONS OF LAW

1.
Commission regulations provide for the filing of preliminary objections.  52 Pa. Code §§5.101.  

2.
A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveler Services, Inc. v. Pa. Dept. of Environmental Resources, 406 A.2d 1020 (Pa. 1979).

3.
The preliminary objection may be granted only if the moving party prevails as a matter of law.  Roc v. Flaherty, 527 A.2d 211 (Pa. Commw. 1985).

4.
The Commission does not have jurisdiction over the provision of internet services.  Collins v. United Telephone Company of Pennsylvania d/b/a Sprint, Docket No. C‑00970272 and C-00970273 (Commission Order entered July 21, 1997).

5.
The Commission is without power to award monetary damages to a private litigant.  Feingold v. Bell Of Pennsylvania, 477 Pa. 1, 383 A.2d 791 (1977).

6.
A prayer for damages which are not legally recoverable in the cause of action pleaded is “impertinent matter” in the sense that it is irrelevant to that cause of action.  Legion Ins. Co. v. Doeff, 2001 Phila. Ct. Com. Pl. LEXIS 97 (2001).  

7.
The Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  66 Pa. C.S. § 703(b), 52 Pa. Code § 5.21(d).  
ORDER


THEREFORE,



IT IS ORDERED: 


1.
That Verizon Pennsylvania Inc.’s Preliminary Objections seeking to dismiss the Complaint filed by A. Moses, Inc. at Docket No. C-2010-2205259 is granted.

2.
That the Formal Complaint filed by A. Moses, Inc. against Verizon Pennsylvania Inc. at Docket No. C-2010-2205259 is dismissed with prejudice.
3.
That the hearing scheduled for Thursday, March 3, 2011, at 10:00 a.m. is cancelled.
4.
That the Secretary’s Bureau mark the record in this matter closed.
Date: January 26, 2011
















Eranda Vero






Administrative Law Judge
	� 	Complainant’s answer to Respondent’s New Matter was due no later than November 30, 2010.  52 Pa. Code §§ 5.63(a), 5.102(b).


	� 	Complainant’s answer to Respondent’s Preliminary Objections was due no later than November 22, 2010.  52 Pa. Code §§ 5.101(f)(1), 1.12(a), 1.56(a)(1) and (b).  


	� 	By citing to 52 Pa. Code § 101(a)(1) as the ground for requesting dismissal of the Complaint because of the relief requested, the Respondent is confusing the Commission's power or authority with the Commission's subject matter jurisdiction.  The difference was explained by the Pennsylvania Supreme Court in Riedel v. The Human Relations Comm'n Of the City Of Reading, 739 A.2d 121, 124 (Pa. 1999): 





Jurisdiction and power are not interchangeable although judges and lawyers often confuse them - Hellertown Borough Referendum Case, 354 Pa. 255, 47 A.2d 273 (1946). Jurisdiction relates solely to the competency of the particular court or administrative body to determine controversies of the general class to which the case then presented for its consideration belongs. Power, on the other hand, means the ability of a decision-making body to order or effect a certain result. Delaware River Port Auth. v. PA Public Utility Commission, 408 Pa. 169, 178, 182 A.2d 682, 686 (1962); see also Beltrami Enterprises, Inc. v. Commonwealth of PA, Dep't of Environmental Resources, 159 Pa. Commw. 72, 632 A.2d 989, 993 (Pa. Commw. 1993) (fact that administrative agency may not have power to afford relief in particular case presented is of no moment to determination of its jurisdiction over general subject matter of controversy).


�See also, In Re: Melograne, 812 A.2d 1164 (Pa. 2002); Bell Telephone Co. of PA v. Philadelphia Warwick Co., 50 A.2d 684 (Pa. 1947).


Although it has general jurisdiction over the rates and services of public utilities operating in Pennsylvania, the Commission, as a creation of the General Assembly, has only the powers and authority granted to it by the General Assembly contained in the Public Utility Code. The Public Utility Code simply does not grant the Commission the authority to award damages in this case. There is no question that the Commission lacks authority to award damages. Terminato v. Pa. National Insurance Co., 645 A.2d 1287 (Pa. 1994); Elkin v. Bell Tel. Co. of Pa., 420 A.2d 371 (Pa. 1980); Feingold v. Bell Tel. Co. of Pa., 383 A.2d 791 (Pa. 1977); Ostrov v. I.F.T., Inc., 586 A.2d 409 (Pa. Super. 1991); Poorbaugh v. Pennsylvania Public Utility Commission, 666 A.2d 744 (Pa. Cmwlth. 1995).
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