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Before

Marlane R. Chestnut

Administrative Law Judge

HISTORY OF THE PROCEEDING

On June 3, 2010, Kevin Bickerstaff (complainant or Mr. Bickerstaff) filed a formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against Philadelphia Gas Works (PGW or respondent).  In the Complaint, Mr. Bickerstaff asserted that he should not be liable for a make-up bill rendered by PGW for unbilled usage and requested that the Commission “Fix it, not hand me a car payment!”  Although not stated, the Complaint is an untimely appeal of a decision rendered by the Commission’s Bureau of Consumer Services (BCS) at BCS #258470, dated March 25, 2010.  The BCS decision had found no violation on the part of PGW, determined that the company properly billed complainant $2,738.10 for unbilled usage, directed that the make-up bill be reduced by 20% ($547.62) and established a payment arrangement requiring him to pay a monthly amount of $177.00, consisting of the regular budget amount of $118.00 plus $59.00 toward the arrearage.
On June 25, 2010, respondent filed its Answer (Answer), denying the material averments of the Complaint.  PGW explained that complainant established gas service on December 22, 2007, that the service address is equipped with an automatic meter reading device (AMR), that the bills were based on actual meter readings, that the technician who visited the premises to turn on service obtained an actual meter reading, that because the account was showing zero consumption, letters were sent with the monthly billing statements requesting access and that on several occasions technicians were at the premises but unable to gain access.  After access was obtained on May 11, 2009, a make- up bill for $2,741.17 (adjusted to $2,436.98 to reflect payments of $301.12 and a change in rates credit of $3.07) was issued on July 25, 2009.  Further, PGW stated that the last payment on the account was made in November 2009 and that because of the credit adjustment ordered by BCS, the make-up bill was reduced to $1,889.36.  Attached to the Answer were the letters requesting access (Exh. A), an account statement (Exh. B) and the BCS decision (Exh. C).
By Hearing Notice dated August 9, 2010, an initial hearing was scheduled for November 18, 2010, and the case was assigned to me.  As is my customary practice, I issued a Prehearing Order dated August 10, 2010.  The Prehearing Order directed the parties to comply with various procedural requirements (including submission of proposed exhibits, attorney representation, subpoenas, settlement discussions, and discovery) and directed that a request to change the scheduled hearing should be sent at least five days prior to the hearing date, be in writing and state the agreement or opposition of the other party.  It explained that the complainant bears the burden of proof to establish that the respondent violated its tariff, the Public Utility Code, or a Commission order or regulation, and that he is entitled to the relief requested in the Complaint.

The hearing convened as scheduled on November18, 2010.  Mr. Bickerstaff was present and testified.  Respondent, represented by Laureto Farinas, Esq., presented the testimony of Tiffany Higgins, a Customer Review Officer, who sponsored seven exhibits, all of which were admitted into the record.
  
The record was closed on January 3, 2011, upon receipt of the transcript.  The record consists of the transcript of 40 pages, and PGW Exhs. 1 through 7.
As discussed in more detail below, the Complaint is denied.  Pursuant to 52 Pa. Code § 56.14, PGW properly billed complainant for previously unbilled utility service.  As complainant is no longer a customer, no payment arrangement is ordered.
FINDINGS OF FACT

1.
The complainant in this proceeding is Kevin Bickerstaff, whose address is listed in the Complaint as 1102 Vernon Road, Philadelphia PA 19150.
2.
The respondent in this proceeding is Philadelphia Gas Works, which provided residential gas service to complainant at that address.

3.
On December 19, 2007, complainant applied for service from respondent.  Service was established in December 2007, but not effective (because of complainant’s furnace problem) until January 2008.  Tr. 10, 29; PGW Exh. 1.
4.
At the time service was initiated, a meter exchange was performed.  The technician failed to load the new meter number into the billing system, which continued to generate bills based on the old meter number.  Tr. 19.
5.
As the bills were based on consumption registered by the old meter, they indicated zero usage.  The meter in place continued to correctly register usage, but that usage was not included in the billing system.  Tr. 19.
6.
The monthly bills rendered in January 2008 and thereafter for a total period of 17 months (January 2008 through May 11, 2009) showed zero usage and a customer charge of $12.00 each month.  Tr. 20. 
7.
PGW’s billing system immediately recognized that zero usage was being used to generate bills.  Separate letters were included with the billing statements, from January 29, 2008 through September 24, 2008, informing the customer that zero usage was being registered and requesting that the customer contact PGW to provide access to the gas meter.  Tr. 20-21; PGW Exh. 2.
8.
Throughout the 17-month period during which complainant received bills showing zero usage, the meter in place continued to operate properly.  Complainant used the gas provided during that period.  Tr. 6.

9.
Beginning in March 2009, PGW’s Meter Shop was able to begin scheduling appointments to read the meter.  Technicians were sent to the property on March 31, 2009, and May 1, 2009, but were unable to get access.  Messages were left at the property, and voicemail messages were left each time.  Tr. 23-24; PGW Exh. 1.
10.
On May 11, 2009, a PGW technician got access to the property, and verified the meter information.  Tr. 24; PGW Exh. 1.  
11.
Using the actual meter reading information (an index of 2368 on December 22, 2008 and an index of 3679 on May 11, 2009), a make-up bill was generated and sent to the complainant on July 15, 2009.  The delay in issuing the bill was due to PGW’s internal review process.  Tr. 24; PGW Exhs. 3 and 4.  
12.
The July 15, 2009 make-up bill cancelled all the prior bills and calculated the make-up bill in two parts:  $1,366.08 for the period December 22, 2007 through August 22, 2008 and $1,375.09 for the period August 23, 2008 through May 11, 2009.  Tr. 31.
13.
The make-up bill, in the amount of $2,741.17, was reduced to $2,738.10 to reflect a change in rates ($3.07).  Tr. 26; PGW Exh. 4.
14.
The make-up bill was further adjusted to $2,436.98 to include the payments made by the customer.  Tr. 31.

15.
PGW offered complainant a payment arrangement on the make-up arrearage that consisted of $155.00 per month for 17 months.  PGW Exh. 1.  
16.
As shown on PGW Exh. 6, the gas usage of 11.7 C.F.D.D. (hundred cubic feet per degree day
) for the period of the make-up bill (December 22, 2007 through May 11, 2008) is consistent with the usage of 11.1 C.F.D.D. during the comparable period thereafter (November 23, 2009 through May 24, 2010).  Tr. 34-45.
17.
As the result of the informal complaint filed by Mr. Bickerstaff with BCS at #2584740, PGW on March 26, 2010 further reduced the make-up bill of $2,738.10 by 20%, or $547.62.  The company does not intend to rescind this credit regardless of the outcome of this formal Complaint.  Tr. 32, 36.
18.
Reflecting the adjustments made by PGW and the payments made by complainant, the adjusted outstanding make-up bill is $1,889.36.  The total outstanding balance on the account is $2,992.06.  Tr. 32.  
19.
Mr. Bickerstaff is no longer a PGW customer.  Tr. 36.
DISCUSSION

The Public Utility Code, 66 Pa.C.S.A. § 332(a), places the burden of proof upon the proponent of a rule or order.  As the proponent of a rule or order, complainant has the burden of proof in this matter pursuant to 66 Pa.C.S.A.  § 332(a).

To establish a sufficient case and satisfy the burden of proof, complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Tel. Co. of Pa., 72 Pa.PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Co., 50 Pa.P.U.C. 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pennsylvania Pub. Util. Comm’n, 578 A.2d 600, 602 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pennsylvania Pub. Util. Comm’n, 447 A.2d 1100 (Pa.Cmwlth. 1982); Edan Trans. Corp. v. Pennsylvania Pub. Util. Comm’n, 623 A.2d 6 (Pa.Cmwlth. 1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pennsylvania Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).

A public utility is entitled to full payment (at the currently approved tariff rate) for service provided to customers.  Scaccia v. West Penn Power Co., 55 Pa. PUC 637 (1982); Kea v. Peoples Natural Gas Co., 60 Pa. PUC 215 (1985); Mill v. Pennsylvania Pub. Util. Comm’n, supra.

All customers, regardless of financial means, have an obligation to pay for utility service.  Otherwise, customers’ unpaid bills are included in the utility’s uncollectibles expense and ultimately paid by the remaining ratepayers.  Cf., Bolt v. Duquesne Light Co., 66 Pa. PUC 463 (1988).

There is no factual dispute in this case.  For a period of 17 months, the monthly bills Mr. Bickerstaff received from PGW contained the $12.00 customer charge and no charge based on usage.  The reason for this was the company’s failure to update its billing system to recognize the new meter installed when complainant initiated service.  When the utility was able to gain access to the service property to check the meter, it issued a make-up bill for the gas which had been consumed by the complainant but which had not been billed to him.  This is exactly the situation addressed in the Commission’s regulations at 52 Pa. Code § 56.14:
§ 56.14. Previously unbilled utility service.

 

   When a utility renders a make-up bill for previously unbilled utility service resulting from utility billing error, meter failure, leakage that could not reasonably have been detected or loss of service, or four or more consecutive estimated bills and the make-up bill exceeds the otherwise normal estimated bill by at least 50% and at least $50: 
   (1)  The utility shall review the bill with the ratepayer and make a reasonable attempt to enter into a payment agreement. 
   (2)  The period of the payment agreement may, at the option of the ratepayer, extend at least as long as: 
     (i)   The period during which the excess amount accrued. 
     (ii)   Necessary so that the quantity of service billed in any one billing period is not greater than the normal estimated quantity for that period plus 50%.



In this case, the make-up bill was rendered for previously unbilled utility service resulting from utility billing error.  Although Mr. Bickerstaff’s position is that he should not have to pay for the unbilled service, since he was not responsible for the error, the fact remains that he did use the gas and should pay the appropriate charge.  While he may feel that this is unfair, it would be even more unfair for the company’s other customers to pay for the service provided to and consumed by Mr. Bickerstaff.  PGW further complied with § 56.14 by making a reasonable attempt to enter into a payment arrangement.

The next issue to be addressed is whether complainant has established that the service provided constitutes a violation of 66 Pa.C.S.A. § 1501 and, if so, whether a civil penalty should be imposed.  Section 1501 requires that the service provided by a utility be “adequate, efficient, safe and reasonable . . .”  The Code only requires a public utility to furnish reasonable service.  It does not mandate perfect service nor must a public utility provide the best possible service.  This has been recognized by the Commission in numerous decisions.  See, for example, High v. PPL Electric Utilities Corporation, Docket No. C-20077997, Commission Opinion and Order entered June 4, 2008; Re Metropolitan Edison Company, 80 Pa. PUC 662, 672 (1993).  
Obviously, the service provided by PGW here in failing to load the new meter number into the billing system was not perfect, but it was adequate.  Unlike those cases where the Commission has found that make-up bills were necessitated by miscalibrated or non-operative meters that were “inefficient, inadequate and ill-maintained” (see, Keating v Philadelphia Gas Works, Docket No. F-02295534, Commission Opinion and Order entered September 29, 2008), the meter here operated perfectly.  The billing system immediately noted that zero usage was being registered on an active account, and PGW took immediate and sustained efforts to correct the situation.
The unrebutted evidence of record establishes that numerous letters were sent to complainant requesting that the access to the meter be provided for verification; several appointments at the service property were made.  The PGW technicians showed up for those appointments, but were unable to get access to the meter (presumably, because of Mr. Bickerstaff’s failure to be present or to arrange for access) until May 11, 2009 and the meter was able to be read.  As soon as PGW had the actual billing information, it offered Mr. Bickerstaff a reasonable payment arrangement in accordance with § 56.14.  Although complainant is correct that he did not cause the problem, he certainly was responsible for its continuation and therefore, along with PGW, bears some responsibility for the zero-usage bills.

Given PGW’s immediate and sustained efforts to get the situation resolved, which could not happen until complainant provided access to the meter, no civil penalty should be imposed even if the service was found to have violated § 1501.  This is consistent with the Commission’s determination in Keating, supra, in which the Commission found that PGW had acted reasonably after it discovered the miscalibrated meter by contacting the customer by letter and providing a payment arrangement in compliance with § 56.14.  In addition, PGW has acted very reasonably in stating that regardless of the outcome of this proceeding, it will not rescind the 20% reduction already provided.
In conclusion, the make-up bill was properly calculated and rendered in accordance with 52 Pa. Code § 56.14.  As Mr. Bickerstaff is no longer a customer, no payment arrangement can be ordered.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and the subject matter in this proceeding.

2.
Pursuant to 66 Pa.C.S.A. § 332(a), the burden of proof in this proceeding is upon complainant.
3.
A preponderance of the evidence is established by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.

4.
Any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.

5.
Substantial evidence is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.

6.
In order for the Commission to sustain a complaint brought under 66 Pa.C.S.A. § 1501, a utility must be in violation of its duty under that section of the Code.

7.
The Code only requires a public utility to furnish reasonable service.  It does not mandate perfect service nor must a public utility provide the best possible service.

8.
Complainant did not sustain his burden of proving by a preponderance of the evidence that the make-up bill rendered by respondent PGW on July 15, 2010 was incorrect or in violation of 52 Pa. Code § 56.14.

9.
Complainant did not sustain his burden of proving by a preponderance of the evidence that the service provided by respondent PGW was in violation of 66 Pa.C.S.A. § 1501.

ORDER
THEREFORE,

IT IS ORDERED:
1.
That the Complaint filed by Kevin Bickerstaff against the Philadelphia Gas Works at Docket No. C-2010-2181000 is denied; and

2.
That the record at Docket No. C-2010-2181000 be marked closed.

	Date:
	January 11, 2011
	
	

	
	
	
	Marlane R. Chestnut

Administrative Law Judge





� 	Because Mr. Bickerstaff did not have with him the actual billing statements he received, I allowed him an opportunity to inform me and PGW, on or before the close of business November 23, 2010, of any inaccurate information contained in PGW Exh. 5, the billing statement.  As he did not do so, the information contained in the exhibit is accepted as accurate.


� 	A degree day is an index of energy consumption for heating; it indicates the number of degrees the average temperature drops below 65º.  





� 	At the hearing, the company made it clear that it was eager to resolve the matter with Mr. Bickerstaff (presumably by making further adjustment to the balance or by agreeing to payment terms more generous than the 17-month agreement previously offered), but complainant was unwilling to do so.


� 	Apparently, complainant never did respond to the many letters sent to him concerning the meter situation; he did contact PGW, but for the purpose of making a payment on March 24, 2008.  
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