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	OPINION AND ORDER

BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions filed by Jo Anna Warren Williamson (Complainant) on November 15, 2010, in response to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) John H. Corbett, Jr., issued herein on November 4, 2010.  On November 24, 2010, Duquesne Light Company (Duquesne or Respondent) filed Reply Exceptions.
 
History of Proceeding

          On October 29, 2009, the Complainant filed a Complaint with the Commission alleging that a utility pole owned by Duquesne was interfering with her property located in Aliquippa, Beaver County, Pennsylvania.  The Complainant stated that she desired that the Respondent remove its utility pole which, she claimed, was placed illegally on her property.  The Respondent answered the Complaint on November 19, 2009, denying any wrongdoing.

		On May 10, 2010, ALJ Corbett issued a standard Prehearing Order.  A hearing convened on September 7, 2010 in the Pittsburgh offices of the Commission.  The Complainant appeared pro se.  The Respondent was represented by counsel and sponsored three exhibits that were admitted into the record.  The hearing generated sixty-seven pages of notes of testimony.  No briefs were filed.  The record closed on October 7, 2010.

In his Initial Decision, issued on November 4, 2010, ALJ Corbett recommended that the Complaint be denied.  In reaching this recommendation, ALJ Corbett concluded that the Commission does not have jurisdiction to consider any implied request for reimbursement for property damage, to adjudicate questions involving trespass, or to adjudicate questions regarding the validity of easements or rights-of-way.  Moreover, ALJ Corbett found that the Complainant did not meet her burden of proving that the Respondent violated its duty to render reasonable and adequate service under Section 1501 of the Code, 66 Pa. C.S. § 1501.  Accordingly, the ALJ concluded that the Complainant had failed to prove that she is entitled to relief from the Commission  I.D. at 7-8.  

Exceptions and Reply Exceptions were filed as above noted.

Discussion

		Initially, we are reminded that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  University of Pennsylvania, et al. v. Pa. PUC, 485 A.2d 1217, 1222 (Pa. Cmwlth. 1984).  Any exception or argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.  

		In his Initial Decision, ALJ Corbett reached seventeen Findings of Fact, I.D. at 2‑4, and four Conclusions of Law, I.D. at 8.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.

		Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).  
Under these principles, the Complainant, as the party seeking relief, has the burden of proof.  

		As an initial matter, the Respondent points out that the Complainant’s Exceptions do not comply with the Commission’s Regulation at Section 5.533(b), 52 Pa. Code § 5.533(b).  R. Exc. at 1.  That Section is as follows:

(b)  Each exception must be numbered and identify the finding of fact or conclusion of law to which exception is taken and cite relevant pages of the decision.  Supporting reasons for the exceptions shall follow each specific exception.

		While it is true that the Complainant’s Exceptions do not comply with   Section 5.533(b), we will nevertheless consider them.  Our Regulations state:  
		
This subpart shall be liberally construed to secure the just, speedy and inexpensive determination of every action or proceeding to which it is applicable.  The Commission or presiding officer at any stage of an action or proceeding may disregard an error or defect of procedure which does not affect the substantive rights of the parties.

52 Pa. Code § 1.2(a) (emphasis supplied).  In this case, we fail to see how the Respondent’s substantive rights were prejudiced by the improper form of the Complainant’s Exceptions.  

Additionally, we note that the Complainant was not represented by counsel.  In Carlock v. The United Telephone Company of Pennsylvania, Docket No. F‑00163617 (Order entered July 14, 1993), we noted that we have traditionally been hesitant to dismiss pro se litigants on technical grounds without providing them with an opportunity to be heard.  In our view, it is in the public interest that the Complainant’s Exceptions here be considered.  

Generally, in her Exceptions, the Complainant avers that the Initial Decision is biased and prejudicial.  The Complainant lists the documents she provided to the ALJ, including personal photographs showing the crack in her foundation and damage to her lot, and a copy of her deed, and a Beaver County plot plan depicting the layout of the taxable properties, as well as many other documents.  Exc. at 1.  Additionally, the Complainant complains that the ALJ refused to issue the subpoenas she requested and that he claimed that the experts she had requested had no business at a PUC hearing.  Id. at 2.  The Complainant also complains that the Respondent has not paid her or anyone else that has owned the property for permission to place its pole on the property.  Id. at 2.  

		Generally, in its Reply Exceptions, the Respondent notes that the Complainant referenced numerous documents in her Exceptions that were not entered into evidence at the hearing.  R. Exc. at 1.  The Respondent contends that care must be exercised to ensure that the decision of the Commission is supported by substantial evidence in the record.  The Respondent also brings up considerations of burden of proof.  Id. at 2.  We have discussed our standards for burden of proof, with reference to the Margulies case, above.
 
		Finally, the Respondent contends that many of the Complainant’s Exceptions revolve around an issue that was thoroughly considered in the Initial Decision, namely, the issue of jurisdiction.  The Respondent contends that the Commission does not have jurisdiction to determine if the Respondent has the right to place its utility pole on the Complainant’s property.  Id. at 2.

		Initially, the Complainant avers that the ALJ was biased and prejudicial in his determinations.  Exc. at 1.  We have thoroughly reviewed the record herein, and we find no evidence to support the Complainant’s allegations in this regard.  Accordingly, that Exception is denied. 

		Next, the Complainant asserts that the ALJ erred in refusing to admit into the record the numerous documents she submitted, some of which she listed in her Exceptions, and that he also erred in refusing to issue the subpoenas which she sought.  Exc. at 1.

		We find this Exception to be meritless.  We note initially that Section 505 of the Administrative Agency Law, 2 Pa. C.S. § 505, specifies that a Commonwealth agency is not bound by technical rules of evidence at an agency hearing.  If the evidence is relevant to the issues before the agency and of reasonable probative value, the agency may receive it.  Evidence is relevant if it tends to establish facts in issue.  LeRoi v. Pa. State Civil Service Commission, 382 A.2d 1260 (Pa. Cmwlth. 1978).  It is also well settled that it is within the purview of the presiding ALJ in evaluating the credibility of witnesses and the weight of their testimony to consider their demeanor, apparent candor, intelligence, and bias or lack thereof.  Danovitz v. Portnoy, 399 Pa. 599, 161 A.2d 146 (1960). 

		Accordingly, the admission of evidence is generally a matter within the sound discretion of the ALJ, and the ALJ’s rulings thereon will not be reversed in the absence of a clear abuse of discretion or error of law.  We have reviewed the list of documents which the Complainant sought to have admitted to the record, and we find no such abuse or error in this case.  The Complainant’s documents all concern matters irrelevant to the issues raised in this proceeding.  Nor do we perceive any error in the ALJ’s refusal to issue the Complainant’s requested subpoenas.  Accordingly, this Exception will be denied. 

 		Finally, the Complainant raised the issue of jurisdiction in her Exceptions.  On this issue, we agree with the ALJ’s assessment that the Commission has no jurisdiction over the subject matter of this proceeding.  

		We note initially that, as a creature of the Legislature, the Commission possesses only the authority the Legislature has granted to it, 66 Pa. C.S. §§ 101, et seq.  Its jurisdiction must arise from the express language of the pertinent enabling legislation or by strong and necessary implication therefrom.  Feingold v. Bell of Pa., 477 Pa. 1, 383 A.2d 791 (1977); Allegheny County Port Authority v. Pa. PUC, 427 Pa. 562, 237 A.2d 602 (1967).  Parties to an action may not confer jurisdiction upon a tribunal where none exists.  Roberts v. Martorano, 427 Pa. 581, 235 A.2d 602 (1967).  Similarly, a challenge to subject matter jurisdiction is never waived; this jurisdictional question may be raised at any stage of the judicial process.  Commonwealth v. Atlantic & Gulf Coast Stevedores, Inc., 422 Pa. 442, 221 A.2d 128 (1966). 

		As directed by Section 501 of the Code, 66 Pa. C.S. § 501, the Commission must “enforce, execute and carry out, by its regulations, orders or otherwise” all the provisions of the Code.  Section 701 of the Code, 66 Pa. C.S. § 701, allows any person, having an interest in the subject matter, to file a formal complaint in writing with the Commission setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the Commission has jurisdiction to administer.  See also, 52 Pa. Code § 5.21(a).  Nothing in the Code, however, confers jurisdiction upon the Commission to award monetary damages.  Accordingly, the Commission possesses no jurisdiction to consider any implied request for reimbursement for property damage.  See, DeFrancesco v. Western Pennsylvania Water Company, 499 Pa. 374, 453 A. 2d 595 (Pa. 1982); Elkin v. Bell of Pa., 491 Pa. 123, 420 A.2d 371 (Pa. 1980); Feingold v. Bell of Pa., supra.

		Moreover, the Commission does not have jurisdiction over private contractual disputes between a citizen and a utility.  Allport Water Authority v. Winburne Water Co., 393 A.2d 673 (Pa. Super. 1978); Feingold v. Bell of Pa., supra; Hoch v. Philadelphia Electric Company, 492 A.2d 27 (Pa. Super. 1985).  In Re: Lou Amati/Amati Service Station v. West Penn Power Company and Bell Atlantic-Pennsylvania, Inc., Docket No. C-00945872 (Order entered October 25, 1996), this Commission acknowledged that it is without subject matter jurisdiction to adjudicate questions involving trespass and whether or not utility facilities are located pursuant to valid easements or rights-of-way.  This holding is in accord with Fairview Water Company v. Pa. PUC, 509 Pa. 384, 502 A.2d 162 (1985), which held that the Commission does not, in the context of an application proceeding which precedes a condemnation under eminent domain laws, have the necessary jurisdiction to determine the scope and validity of an easement.  I.D. at 4-5.  Therefore, in the instant case, we conclude that the Commission has no jurisdiction to determine if the Respondent possesses the right to place its utility pole on Complainant’s property.  

		For the above reasons, the Complainant’s Exceptions will be denied and the Initial Decision will be adopted, consistent with this Opinion and Order. 

Conclusion

		We have reviewed the record as developed in this proceeding, including the ALJ’s Initial Decision and the Complainant’s Exceptions.  Premised upon our review of the record evidence, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision, consistent with this Opinion and Order; THEREFORE,

		IT IS ORDERED:

		1.	That the Exceptions filed by Jo Anna Warren Williamson, to the Initial Decision of Administrative Law Judge John H. Corbett, Jr., issued on November 4, 2010, are denied. 

		2.	That the Initial Decision of Administrative Law Judge John H. Corbett, Jr., herein is adopted, consistent with this Opinion and Order.

		3.	That the proceeding docketed at C-2009-2138578 is marked closed.
				

[image: ]							BY THE COMMISSION,



							Rosemary Chiavetta
							Secretary

(SEAL)

ORDER ADOPTED:  February 10, 2011

ORDER ENTERED:  February 10, 2011
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