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HISTORY OF THE PROCEEDING
On October 9, 2009, Mr. Jerry Cordisco (“Complainant”) filed a formal Complaint (“Complaint”) with the Pennsylvania Public Utility Commission (“PUC” or “Commission”) against Aqua Pennsylvania, Inc. (“Aqua” or “Company” or “Respondent”). Complainant is challenging an Aqua tariff that compelled Complainant to install backflow devices and annually test the backflow devices where installed.  The Complainant alleged that the tariff as written has given too much discretion to the Company and requested that the tariff be amended.  Complainant contended that the mandatory installation of backflow devices should only be required in hazardous locations.  Complainant has a commercial account with Aqua.

On November 16, 2009, Mary McFall Hopper, Esquire, counsel for Aqua, filed an Answer to the Complaint.  Aqua admitted it has a Cross Connection Control Program (“CCCP”) that requires the installation and annual testing of backflow devices.  Aqua stated further that the mandatory installation and annual inspection and testing of backflow protection devices are required to comply with Federal and State Safe Drinking Water Act and regulations.  See 35 P.S. § 721.1 et seq.  Aqua further averred that Rule 54 of the tariff at issue outlines the CCCP and this tariff was approved by the Commission.  Aqua contended that the tariff is binding on the customer having the force of law.  Brockway Glass Co. v. Pa.PUC, 63 Pa.Commw. 238, 437 A.2d 1067 (Pa.Cmwlth. 1981).  Aqua requested that the Commission deny the relief requested by the Complainant and dismiss the Complaint with prejudice.  
By Interim Order dated November 19, 2009, Chief Administrative Law Judge (“CALJ”) Veronica A. Smith directed that the matter be assigned to Mediator Cynthia Lehman to attempt resolution.  The mediator was directed to report to the CALJ within a specific time frame.  In compliance with the Interim Order, Ms. Lehman reported by memorandum dated June 10, 2010 that a mediation review had been completed and this matter should be scheduled for evidentiary hearing.

On May 11, 2010, Margaret A. Morris, Esquire, filed an Entry of Appearance with the Commission stating she would be representing Aqua and was authorized to accept service of all matters concerning this proceeding on behalf of the Company.  
On June 10, 2010, a Hearing Notice was sent scheduling an Initial Hearing on Tuesday, July 13, 2010, at 10:00 a.m. with ALJ Angela T. Jones presiding.  
By Prehearing Order dated June 10, 2010, the undersigned ALJ gave direction as to the proper procedure for this matter.  Among other things, the ALJ gave direction as to Complainant may need to qualify himself if he planned to testify as an expert witness. 


On July 13, 2010, the Initial Hearing convened as scheduled.  Complainant was present and represented himself.  Ms. Morris was present as counsel for Aqua accompanied by one witness, Mr. Matthew Fasbinder.  Mr. Cordisco presented one exhibit which was identified as Cordisco Exhibit #1.  Ms. Morris presented the following exhibits to be identified and admitted into evidence:
(1) Aqua’s tariff – Aqua Exhibit #1;

(2) Pictures of Complainant’s property – Aqua Exhibit #2;

(3) DEP Public Water Supply Manual – Aqua Exhibit #3;

(4) Condensed Summary of Aqua Cross Connection Control Program – Aqua Exhibit #4; and

(5) Aqua Manual of Cross-Connection Control – Aqua Exhibit #5.


All of the above exhibits were admitted into the record without objection.  The Initial Hearing resulted in 87 pages of testimony in transcript.  



By Order dated July 27, 2010, the parties agreed to a briefing schedule.  Main Briefs were submitted by both parties.  Complainant filed his Main Brief on September 29, 2010.
  Respondent filed its Main Brief on September 30, 2010.  Reply Briefs were due October 12, 2010; however, neither party filed a Reply Brief.  The evidentiary record closed on October 12, 2010 in compliance with Order #2 dated July 27, 2010.  This matter is now ripe for decision.
FINDINGS OF FACT

1. Complainant, Mr. Cordisco, owns the property at 1414 Farragut Avenue, Bristol, Pennsylvania (“service address” or “1414”).  Tr. 4.
2. The service address is a two-story property which currently houses a beauty shop on the first floor and a total of four residential units above and behind the beauty shop.  Tr. 4, 14-15.
3. When this Complaint was filed the configuration of the service address was an office room and paddle room on the first floor with two apartments behind the office space on the first floor and two apartments on the second floor atop the office space.  Tr. 36.

4. Complainant understood that Pennsylvania’s Department of Environmental Protection (“DEP”) is mandating to have cross-connection systems in place so that backflow doesn’t get into the water supply.  This is beneficial so that the water system is protected from hazardous contaminants.  It is the policy of DEP.  Tr. 7-8, 9.
5. Complainant has a property at 1416 Farragut Avenue (“1416”) that shares a common wall with the service address.  Tr. 8.
6. There are two water meters, one for 1414 and one for 1416.  Tr. 8.
7. When Complainant originally filed the Complaint 1414 had an office in the front first floor area.  Tr. 8. 
8. The water meter for 1414 served four apartments and an office.  Tr. 36.

9. The water meter for 1416 served an office space and two other apartments.  Tr. 36.

10. Subsequent to filing the Complaint, Complainant reconfigured the two addresses and the piping such that only residential units are served by the meter at 1414.  A beauty shop is served by the meter at 1416.  Tr. 36.
11. In 2008, Complainant was mandated to install a cross-connect at his own expense.  Complainant did not comply with the mandate.  Complainant challenged how Aqua implemented the water policy of DEP through Aqua’s CCCP because he felt he complied with the water policy of DEP without installation of a cross-connect.  Tr. 9-10. 

12. According to Complainant Aqua required installation of the cross-connect because the service address listed as a commercial entity at the premises rather than because there was a hazardous situation at the property.  Tr. 10.
13. Complainant contended that, “A Customer with an existing connection to the Company’s distribution system [to] furnish, install, and maintain a Company approved backflow prevention, cross-connection control, or other special device at the Company’s request,” provided too much discretion or latitude to Aqua.  Tr. 12 and Aqua Exhibit #1, Tariff Rule 54 at 5.
14. Complainant was told by Aqua that because the service property is classified as a commercial account, he must comply with the CCCP.  Tr. 12-13.

15. Complainant understood regarding the classification by Aqua that if a property houses three or more units, it is classified as a commercial account.  Tr. 13. 
16. When the Complaint was filed the service address housed a one-room office and four residential units.  Tr. 15.

17. Complainant agrees with DEP to promote safe water for customers.  However, the device to be installed to comply with the CCCP costs about $500 and needs to be tested annually.  The maintenance costs for the device is about $100 per year.  Complainant stated it is a waste of money to enforce the installation of the device in a location where it is not needed.  Tr. 15-16.

18. Complainant stated that Table VII-3.1 of the DEP Part VII Cross-Connection Control Backflow Prevention lists plant or facilities that should dictate the use of a cross-connect device or a guideline listing where hazardous situations could exist.  An office is not listed in this table.  Tr. 17, Cordisco Exhibit 1, Aqua Exhibit #3.
19. Complainant contended that the service address is comparable to residential and therefore should use different type of equipment, which is inexpensive and easy to maintain to protect the water system from hazardous conditions.  Tr. 18.

20. Complainant understands the policy of DEP toward any property classified as commercial because at any time hazardous conditions may exist and therefore certain equipment requirement should be in place.  Both DEP and Aqua do not want anything hazardous that is inside the property to go back into the water supply.  Tr. 20-21.

21. Currently, Aqua does not mandate backflow prevention systems on residential properties.  Complainant advocated if there are three houses or units, an office and a paddle room on the same water meter, there is no hazardous condition that requires a backflow prevention system.  Residential housing according to Complainant has minimal risk of hazardous conditions requiring a backflow prevention system.  Tr. 21-22.
22. Complainant contended that the classification of a property as commercial is not determinative of requiring a backflow prevention system.  The type of activity at the property as to whether hazardous conditions exist is determinative of requiring a backflow preventive system.  Tr. 22.
23. Complainant stated that the tariff rule by Aqua should be more specific in identifying those types of structures, properties, entities that would have hazardous conditions requiring a backflow prevention system.  Tr. 22.

24. Complainant is licensed in Pennsylvania as a contractor.  He has performed home improvements and has owned property for thirty years.  Complainant does not own any certifications regarding cross-connections or backflow.  Tr. 23.

25. Complainant has general understanding of the Pennsylvania Safe Drinking Water Act that DEP is trying to protect the water system and has the authority to implement the act.  Tr. 24-25.

26. Complainant is not familiar with the ratemaking process or tariff changes in the PUC.  Tr. 28.

27. Complainant understood that if one needed testing at a site, Aqua was on a list of potential companies to refer to for testing.  However, Complainant is unsure whether Aqua actually performed the testing or whether another entity that Aqua contacted performed the testing.  Tr. 30-31.

28. Complainant received a letter from Aqua that required backflow prevention on all water service feeding his property.  The letter requested Complainant to have a backflow prevention device installed and to have the device tested by a certified tester from an approved list.  Tr. 32.

29. Aqua supplied in the letter a list of certified technician to test the water and the backflow device.  Complainant understood that he could view the list of certified testers and choose at his discretion.  Tr. 32-33.

30. Complainant purchased the service address with his wife in about 1984.  Complainant believed that the service address and 1416 Farragut Avenue are under one deed and one tax partial.  Tr. 34-35.  

31. Although Complainant is in the process of reconfiguring the layout at the service address and 1416, he did not contact Aqua prior to implementing the reconfiguration.  Tr. 37.

32. Complainant is in the process of putting in a backflow device at 1416 because Mr. Cordisco understands that a beauty shop (1st floor tenant at 1416) would fall under hazardous conditions.  Tr. 37-38.

33. The reconfiguration would have the beauty shop at first floor fronts of both the service address and 1416.  Tr. 38.
34. Complainant believed that the backflow device is not needed for the rest of the service address property and 1416 because the tenants that make up the rest of the occupancy of the property are residential.  Tr. 38.

35. Complainant’s understanding is that Aqua does not require a backflow preventer for a standard residential house with no hazardous conditions present.  Tr. 38-39.

36. Complainant has property in the service territory of Pennsylvania American Water Company which requires cross-connections preventer device for hazardous conditions.  The property is residential, Complainant’s primary residence and a device is not required.  Tr. 39.

37. It is Complainant’s opinion that because the service address has people who live or reside there, it should be classified as residential.  Tr. 39.

38. Complainant was aware that the tariff of Aqua germane to requiring backflow device installation is permitted to terminate Complainant’s service account if it is determined that a backflow device should be installed but was not installed in a timely fashion.  Tr. 41.

39. Complainant will install a backflow device if that is the determination of the Commission.  Tr. 42.

40. A non-testable backflow device is required for residential units.  Tr. 42.

41. The Complainant views his current premises with the beauty shop on one meter as a commercial account.  The remaining four dwelling units at the service address and 1416 are viewed as a residential account by the Complainant.  Complainant will put a backflow preventer device on the meter servicing the beauty shop.  Tr. 44.

42. Mr. Matthew Fasbinder is a Field Service Manager at Aqua.  He has been the Field Service Manager for a year and a half, and an Assistant Manager of Field Operations for 19 years.  He has been employed by Aqua for 31 years.  In both positions Mr. Fasbinder oversaw the CCCP in both testing and installation.  Tr. 46-48.

43. Aqua is requiring a backflow device to be installed at the service address to comply with the Safe Drinking Water Act that is implemented by DEP.  Tr. 50-51.

44. DEP requires Aqua to follow the Pennsylvania Code to deliver safe water.  Aqua has to conform to the regulations of DEP.  Tr. 51 and Aqua Exhibit #4.

45. Aqua must protect the buildings in its service territory from hazards.  Tr. 51 and Aqua Exhibit #4.

46. Aqua’s CCCP calls for commercial properties to install testable backflow devices.  Because the property is classified as commercial it must have a testable backflow device installed consistent with Aqua’s tariff and CCCP.  Tr. 52.

47. A property is classified as commercial when no one is residing in it.  Additionally, if more than two residential units exist at the property it is classified as commercial.  Tr. 52.

48. 1414 required backflow protection as it existed with only one office because Aqua’s CCCP requires commercial properties to install a testable backflow device.  1414 as it existed with only one office is classified as a commercial property.  Tr. 52.

49. 1414 was classified as a commercial property because no one was residing there and also because there were more than two residential units served off of the meter for 1414. Tr. 52.

50. A residential class has up to two units where people reside.  If a dwelling exceeds two units, then it is classified as commercial.  Tr. 53 and Aqua Exhibit #1.

51. The goal of Aqua’s CCCP is to protect the public water supply.  Every service is required to have backflow protection to prevent cross-connection hazards into the distribution system.  Tr. 53.

52. Aqua defined cross-connection in its tariff as created when a customer connects to the Company’s distribution system.  Tr. 54 and Aqua Exhibit #1.

53. Aqua is to contain any hazardous condition and even any potential hazardous condition at the source of delivery.  Containment is typically one device to protect the whole service line.  Aqua is required to have a mechanical backflow preventer at every service tap of its distribution system.  Tr. 54-56.

54. For a residential unit, a backflow device is typically installed directly after the meter.  Tr. 54.

55. There are two major reasons for a backflow preventer device, (1) back seepage and (2) back-pressure and then there are situations that are just simply hazardous.  Tr. 55-56.

56. Back-seepage is when you have low pressure on the street caused by several possibilities such as: (1) a water-main break, (2) high usage through the demand, or (3) a fire truck pumping water out to service a fire.  The low pressure in the street could draw back water from the system.  That is, gravity pulls the water from the customer’s service land and could potential put it back into the water system.  Tr. 55.

57. Back-pressure typically in a car wash with booster pumps to boost pressure, if the pipes are not configured properly, it could go back into the water system.  Tr. 55.

58. Hazardous conditions can exist with manufacturing, photo labs, dental offices, restaurants, doctor’s offices, beauty shops.  Tr. 56.

59. All new constructions whether residential, commercial or industrial are required to have a backflow device installed prior to getting delivery of water to the property.  The degree of the hazard directly corresponds to the type of backflow device required.  Tr. 56.

60. If the residence is less than two units, then a residential double-check valve as suggested by DEP is adequate for the degree of hazard.  Tr. 57.

61. For a newly build home, a backflow device is required.  If the home had a lawn sprinkler or irrigation system, then a testable device double-check valve backflow is required.  Tr. 57.

62. For domestic fire service there are two types of hazards.  With antifreeze in the system, a sophisticated type of device is required because it is a higher degree of hazard.  If there is just water in the system, a testable double-check valve is required because the degree of hazard is lower.  Tr. 57.

63. For residential, the usage and the degree of hazard determines what type of device is required.  Tr. 57-58.

64. Existing residential houses with domestic fire services and irrigation systems require a backflow device.  Tr. 58.
65. Another water company, Bristol Borough, provided service to 1414 prior to Aqua.  Aqua acquired the water system of Bristol Borough.  Tr. 58.

66. Aqua notified the customers by letter of requiring backflow devices.  Aqua prioritized the customers with those having the highest degree of hazard notified to install and test first through to the lowest degree of hazard.  Tr. 59.

67. Aqua sent out a letter notifying the customer about the requirement of the backflow device and followed the letter with a letter for installation and testing.  Tr. 59. 
68. Aqua would survey how the customer used the water since that would determine what type of backflow device is required.  Aqua would give the customer 90 days to have the device installed.  After 60 days, Aqua would send a 30 day reminder notice, stating that they had 30 days to install the device.  If the customer still had not installed the device, Aqua would follow PUC guidelines for termination of service if the customer still refused to install the device.  These time constraints can be expanded but the installation must be performed in a reasonable amount of time - that is Aqua endeavors to work with the customer to get the device installed.  Tr. 59-60, 70.

69. Aqua sends out a 30-day notice for testing the backflow device to its customers.  The testing is done annually.  If the testing is not performed within 45 days of the testing notice, Aqua sends a 10-day shut-off notice.  Tr. 60.

70. Aqua does not perform the testing of the backflow device.  When the notice for testing is sent, an approved list of people certified from New England Water Works or ASSC as testers accompanies the notice.  Tr. 60-61.

71. Aqua puts together the list of testers after receiving a copy of their certification.  Aqua does not receive any revenue from the testing.  Tr. 61.

72. Existing commercial accounts are also sent letters from Aqua to install and test backflow preventer devices.  Tr. 61.

73. The Public Water Supply Manual is a comprehensive publication that provides useful information to public water suppliers concerning Pennsylvania’s Safe Drinking Water Program administered by DEP.  The manual contains everything the public water supplier needs to know about the Safe Drinking Water Program, including design and construction standards; water quality standards; monitoring, reporting and operating requirements; emergency measure; and information on government agency programs and contacts.  Tr. 62 and Aqua Exhibit #3.

74. DEP identified a beauty salon as a facility that it is mandatory to install a backflow device.  Tr.  63 and Aqua Exhibit #3.

75. Regarding residential properties where there is a cross-connection to be maintained or if service is furnished by Aqua, a backflow device is required.  Tr. 63-64 and Aqua Exhibit #3.
76. Aqua’s cross-connection manual is consistent with the DEP cross-connection prevention manual and the Safe Water Drinking Act requirements.  Tr. 64 and Aqua Exhibit #5.

77. Special devices are defined in Aqua’s tariff as devices owned and maintained by the customer on the customer’s plumbing system at the requirement of Aqua.  Tr. 64-65 and Aqua Exhibit #1.

78. Pursuant to Aqua’s tariff, a customer with an existing connection to the Company’s distribution system will furnish, install and maintain a Company approved backflow prevention, cross-connection control or other special device at the Company’s request.  Tr. 65-66 and Aqua Exhibit #1.

79. Aqua has purchased other water companies which do not always have to correct protections in place.  Aqua must be able to review the customer’s account and to survey the situation to see what is protected and what is not protected.  Tr. 66.

80. The fact that the previous water company, Bristol Borough, did not require a backflow device at 1414 is not relevant to Aqua because the premise is customer safety for the requirement.  Tr. 66.

81. Aqua classified a property with more than two dwelling units as commercial.  The rationale is to protect against potential hazards.  Tr. 67-68.

82. Aqua wants to supply clean, good, safe water to all its customers, which is in the public interest.  Tr. 68-69.

83. In the event of a containment situation in the distribution system, customers could get sick or to the extreme, fatalities could occur.  It depends on what is in the system.  Tr. 69.

84. Lack of compliance with the cross-connection manual increases the potential of a hazard to the potable water supply.  Tr. 69.

85. If the water supply does get contaminated, it is expensive to flush out the system.  The costs are spread over all the customers in the service territories of Aqua.  Thus, other customers pick up the expense of clearing the water supply.  Tr. 69.

86. The relevant tariff for the cross-connection had a change in wording shown by a “C” indicating the new language and the old language struck out.  Tr. 70.

87. The more units in a dwelling the more risk for potential hazards to the water supply.  Consequently a dwelling with two units has a lower risk of potential hazard than a dwelling with three units.  Additionally, adding a unit increases the possibility that the dwelling could be changed for use; thereby increasing the potential for hazards to contaminate in the water supply.  Tr. 73-75.

88. 1414 with three residential units, an office and paddle room would fall under line 25, “where a cross-connections is to be maintained,” in the Water Supply manual issued by DEP for instances where DEP recommended backflow prevention devices.  Tr. 78 and Aqua Exhibit #3.

89. At 1414 there was a connection that serviced four apartments, an office and a paddle room.  Tr. 80.

DISCUSSION



In essence, the Complainant is challenging the tariff of Aqua as it exists for properties with greater than two units where people reside classified as commercial and the corresponding prerequisites for the commercial property concerning the type, installation and testing of backflow preventer devices.  Complainant contended that the Aqua tariff provision which stated, “A Customer with an existing connection to the Company’s distribution system [to] furnish, install, and maintain a Company approved backflow prevention, cross-connection control, or other special device at the Company’s request,”  provided too much discretion or latitude to Aqua.  Tr. 12 and Aqua Exhibit #1, Tariff Rule 54 at 5.  The Complainant contended that the requirement to furnish, install, and maintain a backflow prevention device should be determined by the hazardous risk the customer presents rather than the potential hazardous risk of a customer.  Complainant Post Hearing Brief at 1, ¶ 1.
The party filing the Complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa.C.S. § 332(a).  Furthermore, where the Complaint involves an existing, Commission-approved tariff, the burden then falls upon the customer to prove that the charge is no longer reasonable.  Brockway Glass Co. v. Pa. Pub. Util. Comm’n, 
437 A.2d 1067, 63 Pa.Commw. 238 (Pa.Cmwlth. 1981).  The Commission-approved tariff has the force of law and is binding on the utility and the customer.  Id.  Thus, the burden of proof is on the Complainant to show that the application of the existing Aqua tariff at issue is applied unreasonably in the instant Complaint. 


“Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  To satisfy the burden of proof against a utility, the Complainant must show that the utility is responsible or accountable for the problem described in the Complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976); Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein, 50 Pa. PUC 300 (1976), or that the utility has violated either its duty under the Public Utility Code or the orders or regulations of the Commission.  66 Pa. C.S. § 701.  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 134 Pa. Commw. 218, 221-222, 578 A.2d 600, 602 (1990); alloc. den., 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  


Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Commw., Pa. Pub. Util. Comm’n, 67 Pa. Commw. 597, 447 A.2d 1100 (1982); Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 154 Pa. Commw. 21, 623 A.2d 6 (1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa. Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dept. of Public Welfare, White Haven Center, 85 Pa. Commw. 23, 480 A.2d 382 (1984).
The issue in this proceeding is whether the Complainant satisfied his burden of proof.



Aqua contended that to comply with the Federal and State Safe Drinking Water Act
 (“Act”) it implemented its CCCP.  In compliance with the Act and regulations, the Company is required to provide reasonable protection of its potable water supply system against potential contamination and pollution resulting from backflow through uncontrolled plumbing connections and cross connection at any of its customer premises.  Tr. 53-55.  

The Company’s CCCP, as pertinent for this proceeding, requires commercial accounts to install and annually test backflow preventer devices.  Aqua M.B. at 2.  The Company’s witness defined a commercial account as a property where no one resides or a property with more than two residential units provided metered water service.
  Tr. 52.  In Pennsylvania, Aqua implemented its CCCP through Tariff Water-Pa. P.U.C. No. 1, Supplement 86, Seventh Revised Page No. 38, Rule 54 for new and existing customers connected to its water distribution system.  Aqua M.B. at 2 and Aqua Exhibit 1.  The tariff became effective July 31, 2008 and is approved by the Commission.  Aqua Exhibit 1, at 5 of 6.   
The tariff Rule 54 states,  

A cross-connection is created when a Customer connects to the Company’s distribution system.  To prevent contamination of the public water supply from a cross-connection, all new Customer connections to the Company’s distribution system must be equipped with backflow prevention, cross-connection control or other special device approve by the Company and furnished, installed, and maintained at the Customer’s expense in accordance with Company specifications and at a location and in the manner approved by the Company.  A Customer with an existing 
connection to the Company’s distribution system will furnish, install, and maintain a Company approved backflow prevention, cross-connection control, or other special device at the Company’s request.  The furnishing, installation, and maintenance of the backflow prevention, cross-connection control or other special device at existing connections will be made at the Customer’s expense in accordance with Company specifications and at a location and in the manner approved by the Company.  The Company shall have the right, upon reasonable notice and at reasonable times to conduct surveys and investigation of water use and practices at a Customer’s premises to determine the backflow prevention, cross-connection control or other special device appropriate for Customer’s connection.  In addition, the Customer shall be required, at such Customer’s expense, to comply with the yearly testing and overhauling requirements of the Company for backflow prevention, cross-connection control or other special devices… Id.
There is no dispute that 1414 has consistently been a centrally metered property with more than two dwelling units.  Tr. 36, 52.  Complainant agreed that Aqua needs to keep its water supply safe from hazardous materials.  Tr. 7-8, 15-16.  Complainant concedes that backflow devices are needed to protect water quality.  Complainant M.B. at 1, ¶ 2.  The dispute is whether Complainant’s property, 1414, should be classified as a commercial account and whether it is reasonable for Complainant to follow the corresponding installation and testing of a backflow preventer device if Aqua is justified in classifying Complainant’s property as commercial.

Commercial or Residential Classification

The Commission-approved tariff defines the residential class as a property, individually metered with no more than two dwelling units.  Aqua Exhibit 1, at 1 of 6.  Complainant’s property at 1414 by Complainant’s own admission has more than two dwelling units on one meter.  Tr. 36.  By the tariff definition of “Residential Class,” Complainant’s property cannot be so classified.  
The Commission-approved tariff provides for only five distinct classifications for metered service: (1) Residential Class; (2) Commercial Class; (3) Industrial Class; (4) Other Water Utility; and (5) Public.  Aqua Exhibit #1, at 1 of 6.  Complainant’s property, 1414 is not a site primarily for the manufacture or production of goods - Industrial Class.  Id.  1414 is not a public water utility, municipal corporation or water authority that purchases water for resale to customers - Other Water Utility.   Id.  Lastly, 1414 is not a public site owned by a governmental unity with the power of taxation - Public.  Id.  The Commercial Class does include as an example an office or building primarily for the … provision of professional or consumer services.
  Of the classes outside of residential, the commercial class is the most appropriate to describe the service address.  
Complainant contends that more than two units is an arbitrary delineation to determine whether a property is residential or commercial.  Complainant provides no convincing evidence that the classification in the Commission-approved tariff should be changed.  Furthermore, Complainant provides no evidence that a different number of dwelling units as a demarcation for residential classification is more reasonable or otherwise justifiable.  Consequently, the undersigned does not find the classification of Complainant’s service address as commercial unreasonable.
Commercial Property Mandated to Install Testable Backflow Device

Complainant has failed to dispute that there is a cross-connect to the Company’s water supply at the service address.  Complainant contends that the tariff should be modified and that the residential class should consider the present risk of the property contributing hazardous materials to the water supply and not the potential risk.  In referring to the Commission approved tariff the record revealed,
THE WITNESS:  … About the sixth line, the sentence that says, “ a Customer with an existing connection to the Company’s distribution system will furnish, install, and maintain a Company approved backflow prevent, cross-
connection control, or other special device at the Company’s request,” and that is where I had in my complaint that the Company’s request is too vague for me.
JUDGE JONES:  I don’t want to put words in your mouth Mr. Cordisco and correct me if I am wrong.  I don’t think that’s vague.  I think that that [may] provide too much discretion or latitude is what you are getting at?

WITNESS;  Correct.

Tr. 12.  The Complainant further testified, “I agree that the unit should be put in place where it is needed.  Where it is not needed, it is a water of money and it is a waste of everything...”  Tr. 16.  The Complainant disputes that the service address as it was configured with four apartments, one office and one paddle room offer no greater a risk of hazards to the water supply requiring the installation of a testable backflow preventer device than a property with no more than two residential dwelling units. 
Complainant’s argument is self-serving and is evident in its futility by examining his own property and testimony in this instant proceeding.  Complainant reconfigured the property so that a beauty shop serviced by one meter is substantially on the footprint that contained the office and the paddle room, and the four residential units are on another meter for water service.  Complainant conceded that the beauty shop should be required to have a backflow preventer device.  Tr. 37-38.  However, just as Complainant reconfigured the service address to require in the instance of the beauty shop a backflow preventer device, this evidence demonstrates that the property as it existed prior to, had the potential to require a backflow preventer device.   
The Company has maintained to implement its CCCP, it requested a backflow preventer device for commercial accounts to “provide reasonable protection of its potable water supply system against potential contamination and/or pollution resulting from backflow through uncontrolled pluming connections and/or cross-connection at any … customer premise[ ].”  Aqua M.B. at 2, Tr. 53-55 (Emphasis in original).  The tariff at Rule 54, supra at 18, requires a commercial customer that has a cross-connect to the Company’s water supply to install a 
testable, backflow preventer device.  The existing Commission-approved tariff has the force of law and is binding on the utility and the customer.  Brockway Glass Co. v. Pa. Pub. Util. Comm’n, 62 Pa.Commw. Ct. 238, 437 A.2d 1067 (Pa.Cmwlth. 1981).  Complainant has provided no evidence that the existing tariff as implemented by Aqua is unjust or unreasonable.

The record evidence supports that 1414 owned by the Complainant, requires the installation of a testable backflow preventer device.  The Complainant is to provide evidence to Aqua that he has complied with the tariff within 90 days of the entry of this decision.  If Complainant fails to comply with the installation of the testable backflow preventer device, the Company may proceed with termination of service within the relevant Commission-approved tariffs, regulations, statutes and Orders of the PUC. 
CONCLUSIONS OF LAW


1.
The party filing the Complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa.C.S. § 332(a).  



2.
“Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  

3. The Commission has jurisdiction over the parties to and the subject matter of this proceeding.  66 Pa.C.S. § 701.
4. Complainant has not sustained his burden of proof regarding the property at issue is unreasonable classified as a commercial property.
5. Complainant has not sustained his burden of proof that the Company has unreasonably and unjustly mandated that a testable, backflow preventer device be installed at the service address.

6. A Commission-approved tariff has the force of law and is binding on the utility and the customer.  Brockway Glass Co. v. Pa. Pub. Util. Comm’n, 63 Pa. Commw. Ct. 238, 437 A.2d 1067 (Pa.Cmwlth. 1981). 
ORDER



THEREFORE,



IT IS ORDERED:

1. That the formal Complaint filed by Jerry Cordisco against Aqua Pennsylvania, Inc. at Docket No. C-2009-2137247 is dismissed.

2. That Complainant, Mr. Jerry Cordisco, is directed to install the appropriate testable, backflow preventer device at 1414 Farragut Avenue, Bristol, Pennsylvania within 90 days of entry of the Commission Order.
3. That if Mr. Jerry Cordisco fails to comply with the above ordering paragraph, Aqua may initiate procedures to terminate water service at 1414 Farragut Avenue, Bristol, Pennsylvania consistent with the Company’s tariff, Commission regulations, statute and Orders.
4. That the Secretary’s Bureau shall mark the record at Docket No. C-2009-2137247 closed.

Date: January 7, 2011



















Angela T. Jones









Administrative Law Judge
	� 	On September 25, 2010, Complainant sent his Main Brief to the undersigned ALJ who then forwarded it to the Secretary’s Bureau.


	� 	42 U.S.C. §§ 330j-9 to 330j-10; 36 P.S. §§ 721.1-721.7, respectively.


	� 	See also Aqua Exhibit 1, page 1 of 6, defining the following classes:


“‘Commercial Class’ – A building, store, restaurant or office which is primarily a site for the buying or selling of goods or the provision of professional or consumer services…


‘Residential Class’  An individually-metered dwelling unit intended for human habitation … or an individually-metered home or building consisting of not more than two dwelling units.” 


	� 	Offering rental property can be a consumer service, generally. 
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