BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Berto Elmore						:
							:
	  v.						:		F-2010-2185991
							:
PECO Energy Company				:



INITIAL DECISION


Before
Ky Van Nguyen
Administrative Law Judge


HISTORY OF THE PROCEEDINGS


		On July 1, 2010, Berto Elmore (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (Respondent).  In the complaint, the Complainant alleged that he had moved from an old address to a new address, that he requested the Respondent to transfer service to the new address, and that it transferred the service, but did not shut off the service at the old address and kept billing him for about four months.  He asked that the Respondent credit his account $228.42, the amount he had paid for this period.

	The Respondent filed an answer dated July 9, 2010 to the complaint.  It stated that it transferred the Complainant’s service from the old address to the new one on September 13, 2008, that it advised the Complainant that he must also request service discontinuance at the old address, otherwise he is responsible for any charges incurred, and that, on January 23, 2009, the Complainant called the Respondent, stating that the service at the old address should have been disconnected in September 2008.

		On November 16, 2010, a hearing on the complaint was held.  The Complainant proceeded unrepresented.[footnoteRef:1]  He testified on his own behalf and introduced one exhibit (a decision synopsis of the Commission’s Bureau of Consumer Services) into the record.  The Respondent was represented by Tishekia Williams, Esquire, who presented the testimony of one witness and introduced one exhibit into the record. [1:  	Mr. Elmore is an attorney (N.T. 4, 5).] 


		At the hearing, on cross-examination, the Complainant inquired of the Respondent’s witness whether the bills between October 2008 and March 2009 were also sent to the Complainant’s new address.  The Respondent’s counsel asked me to keep the record open for her to introduce these bills as a late-filed exhibit.  On November 18, 2010, the Respondent submitted this late-filed exhibit.  The late-filed exhibit will be marked as PECO Exhibit 2 and admitted into the record over the Complainant’s objection.

		The record closed on November 18, 2010.

FINDINGS OF FACT

		1.	The Complainant is a residential customer of the Respondent and takes service at 1539 W. Stiles Street, Philadelphia, Pennsylvania.  Before, he lived at 1425 W. Venango Street, Philadelphia, Pennsylvania.  This dispute is over a $228.42 bill incurred at the 1425 W. Venango Street address (N.T. 5-7). 

		2.	The electric service at the Venango address was established in the Complainant’s name on April 7, 2006 (N.T. 13; PECO Exhibit 1).  

		3.	On September 11, 2008, the Complainant requested service to be established at the Stiles address (N.T. 13; PECO Exhibit 1).    

		4.	The Complainant’s bill for service to the Venango address from September 1, 2008 to September 30, 2008 was $30.80 (N.T. 16; PECO Exhibit 1).   
		5.	The Complainant’s bill for service to the Venango address from September 30, 2008 to October 29, 2008 was $42.78 (N.T. 16; PECO Exhibit 1).   

		6.	On October 30, 2008, the Respondent received a notification from the U.S. Post Office updating Mr. Elmore’s address from 1425 W. Venango Street, Philadelphia, Pennsylvania to 1539 W. Stiles Street, Philadelphia, Pennsylvania (N.T. 16, 17; PECO Exhibit 1).  

		7.	Between September 1, 2008 and October 30, 2008, the Complainant owed the Respondent $73.58 ($30.80 + $42.78) when he lived at the Venango address (Findings of Fact Nos. 4 and 5).

		8.	The Respondent overcharged the Complainant $154.84 ($228.42 (the disputed amount) - $73.58) for the period between October 30, 2008 (the date the Respondent received the U.S. Post Office updating Mr. Elmore’s address) and January 23, 2009 (the date the Complainant called to disconnect service) (N.T. 17).

DISCUSSION

		Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),[footnoteRef:2] provides that the party seeking relief from the Commission has the “burden of proof.  “Burden of proof” is a duty to establish a fact by a preponderance of the evidence.  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  Stated differently, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of the record as a whole.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).  The Pennsylvania Supreme Court has characterized a preponderance of the evidence as tantamount to a “more likely than not” inquiry.  Commonwealth v. $6,425 Seized From Esquilin, 583 Pa. 544, 555, 880 A.2d 523, 524 (2005). [2:  	Section 332(a) of the Public Utility Code provides:

“(a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.”] 


		Under these principles the Complainant, as the party seeking relief, has the burden of proof.  In this case, he has the burden of proving by a preponderance of the evidence that he has given the Respondent notice that he left his Venango address or that he wished to have service discontinued.

		In part, Section 56.16 (relating to transfer of accounts) of the Commission’s regulations, 52 Pa. Code §56.16, provides as follows:

   (a)  A ratepayer who is about to vacate premises supplied with utility service or who wishes to have service discontinued shall give at least 7 days notice to the utility and a nonratepayer occupant, specifying the date of which it is desired that service be discontinued.  In the absence of a notice, the ratepayer shall be responsible for services rendered.


		These provisions are phrased in mandatory, not directory, terms.  According to them, when a ratepayer is about to vacate a residence supplied with utility service or wishes to have service discontinued (the Commission’s regulations use the disjunctive “or”), the ratepayer must give at least 7 days’ notice of the ratepayer’s leaving, not only to the utility but also to other occupants of the residence.  The ratepayer must also specify a date on which the ratepayer desires the service to be discontinued.  Without such a notice, the ratepayer must pay for the service rendered at the residence.

		The Respondent testified that the Complainant established an additional service at the Stiles address on September 11, 2008, that the service at the Venango address was to be 
continued until the Complainant called to disconnect.[footnoteRef:3]  After that, the Respondent kept sending bills rendered to both addresses to the Complainant’s new address, the Stiles address.  On October 30, 2008, the Respondent received a notification from the U.S. Post Office updating the Complainant’s address from the Venango address to the Stiles address (N.T. 14-19).  Other than this notification, the Complainant did not call it to disconnect.  The Complainant actually called to disconnect the service on January 23, 2009. [3:  	A utility’s regularly-kept records of customer contacts and billing are an allowable substitute for first-hand knowledge.  White v. PECO Energy Company, Docket No. F-2008-2035034 (Pa.PUC April 20, 2009).  Further, the actual custodian of record is not required for proper authentication; rather, a witness (or a superior of the custodian) with adequate knowledge of the company’s record-keeping procedures is appropriate under the Pennsylvania Rules of Evidence.  Gasparro v. PECO Energy Company, Docket No. C-00015482 (Pa.PUC April 22, 2002).] 


		The Complainant testified that he previously lived at the Venango address before moving to the Stiles address, and that some time in September 2008, he told the Respondent that he wanted the service to be transferred from the Venango to the Stiles address.  He also testified that he never told the Respondent that he would have to call it back in order for the Respondent to shut off the service at the Venango address.  There was no reason for him to keep the service at two different places (N.T. 5-9).

		Apparently, the Complainant did not give the Respondent an actual notice that he wished his service at the Venango address to be terminated.  

		A notice may be oral or written.  It may be given directly or is presumed to have received personally.  In City of Pittsburgh v. Duquesne Light Company, 54 Pa.PUC 460, 463 (1980), the Commission has construed Section 1303 of the Public Utility Code, 66 Pa.C.S. §1303, as requiring a patron to give a public utility an actual notice before the utility is under a duty to apply the rate most advantageous to the patron.  It defined the term “notice” to include:

. . . such notice as is affirmatively proved to have been given to a party directly, and also such notice as a party is presumed to have received personally because facts within its knowledge were sufficient to place upon the party the duty to inquire about the fact or condition in question.  The former is to express actual notice – e.g. written or oral notice – and the latter is implied actual notice.
		I believe that if a ratepayer must give a utility notice that the ratepayer is about to vacate premises or that the ratepayer wishes to have service discontinued, a utility must likewise have a duty to investigate whether a ratepayer wishes to have more than one service.

		In Ueberroth v. PPL Utilities (Complaint Appellant), Docket No. 00014873, (ID June 27, 2001), adopted without further Commission action (Pa. PUC Final Order August 6, 2001), I had an opportunity to apply the Commission definition of “notice” to a ratepayer’s notice of service disconnection under 52 Pa. Code §56.16.  In Ueberroth, the facts that trigger the respondent’s duty to investigate were Ms. Ueberroth’s two addresses, and her request of the postal service to forward her mail by sending a change-of-address card.  That Ms. Ueberroth had no problems receiving her current mail indicated the Respondent also received Ms. Ueberroth’s change of address.  The Commission adopted this duty concept, and imposed on PPL a duty to inquire about whether Ms. Ueberroth wished to have her service discontinued at her old address or wished to maintain service at both addresses.  

		Here, the Complainant did not actually convey to the Respondent his desire to have his service discontinued at the Venango address, but, on October 30, 2008, the Respondent received an update from the U.S. Postal Service on the Complainant’s addresses.  This update was sufficient to place upon the Respondent the duty to inquire about the fact or condition in question.  The fact or condition in question is that had the Respondent made this inquiry, it should have known that the Complainant wished to have his service terminated on October 30, 2008.  The Complainant did not give the Respondent a written or oral notice but an implied actual notice.

CONCLUSION OF LAW

		1.	The Commission has jurisdiction over the parties and the subject matter of this dispute.

		2.	The Complainant has given the Respondent an implied actual notice that he wished to have his service terminated at 1425 W. Venango Street, Philadelphia, Pennsylvania on October 30, 2008.  See, Ueborroth v. PPL Utilities (Complaint Appellant), Docket No. 00014873, (ID June 27, 2001), adopted without further Commission action (Pa. PUC Final Order August 6, 2001).

ORDER

		THEREFORE,

		IT IS ORDERED:

		1.	That the complaint of Berto Elmore against PECO Energy Company at Docket No. F-2010-2185991 is denied in part and sustained in part.

		2.	That the Complainant owed the Respondent $73.58 when he lived at 1425 W. Venango Street, Philadelphia, Pennsylvania.

3.	That the Respondent overcharged the Complainant $154.84 ($228.42 - $73.58) for the period between October 30, 2008 and January 23, 2009.

		4.	That the Respondent shall credit the amount of overcharge of $154.84 to the Complainant’s account within 20 days of the Commission’s Final Order.



Date:        January 5, 2011      			____________________________________
							Ky Van Nguyen
							Administrative Law Judge
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