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HISTORY OF THE PROCEEDING



On June 18, 2009, Cherral Holly (Complainant) filed two formal Complaints, which have been docketed separately at the numbers appearing in the caption above, against PECO Energy Company (PECO or Respondent) alleging in both that PECO is charging her present account for amounts assessed against a former residence which could not have been as high as the billing states.  On July 18, 2009, PECO filed its Answer to each and a Motion to Consolidate the two cases.  No responses were filed.  



On September 16, 2009, a Motion Judge Assignment Notice was issued which informed the parties that the cases were assigned to me for purposes of deciding the outstanding motions.  On September 21, 2009, I issued an Order granting the consolidation.  


On December 22, 2009, the cases were assigned to Administrative Law Judge Charles Rainey for disposition, who issued a prehearing order setting forth some of the procedural requirements of cases brought before the Commission.  ALJ Rainey held an evidentiary hearing in Philadelphia on March 18, 2010, and a transcript of 62 pages was generated and filed on March 24, 2010.  The record closed upon its receipt.


On December 23, 2010, the cases were reassigned to me for preparation and issuance of this Initial Decision.  
FINDINGS OF FACT



1.
Complainant is Cherral Holley, 423 N. 63rd Street, Philadelphia PA 19151.


2.
Respondent is PECO Energy Company, a jurisdictional public utility providing residential electric and gas service in the Commonwealth of Pennsylvania.



3.
Respondent initiated both gas and electric service in Complainant’s name in July 2003 to the Complainant’s prior address at 501 Cypress Street, Yeadon PA.  Tr. 7-8.


4.
In July 2008, Complainant informed Respondent that she was moving but to leave service on while the house was being shown.  Tr. 8.



5.
The October 2008 PECO bill informed Complainant that service would be terminated in November due to nonpayment of bills.  Tr. 8.



6.
The July 2008 contact was meant to initiate service at Complainant’s new address, 423 North 63rd Street, not to terminate service at the Cypress Street address.  Tr. 9.


7.
There was a balance on the Cypress Street account when Complainant moved to North 63rd Street.  Tr. 12.



8.
Complainant did not contact PECO after receiving the termination notice in October 2008 but assumed that the service had been terminated.  Tr. 12.


9.
At the end of January, 2009, Complainant received bills for utility usage at the Cypress Street address for approximately $1,200.00.  Tr. 13-14.


10.
The bill, for approximately $1,276.39, included all usage from July 11, 2008 through December 10, 2008.  Complainant made no payments on the Cypress Street bill during this time.  PECO Ex. 1.  


11.
Complainant’s habit is to leave bills unopened unless she has money to make payments.  Tr. 14-15.



12.
Service was terminated at the Cypress Street address on February 5, 2009, with a final bill of approximately $1,637.74.  Tr. 16-17; PECO Ex. 1.


13.
The disputed bill is for usage from November 24, 2008 to February 5, 2009 at the Cypress Street address.  Tr. 20.


14.
Renee Tarpley, senior regulatory assessor for PECO Energy Company, appeared on behalf of Respondent.  Tr. 27.


15.
PECO Exhibit 1 is the account statement for Complainant’s account at the Cypress Street address from July 7, 2007 to March 3, 2009.  Tr. 28.



16.
Gas and electric usage registered at the Cypress Street address during the disputed time period.  Tr. 29; PECO Ex. 1.



17.
The amount of usage registered is consistent with someone occupying the property.  Tr. 29.


18.
PECO Exhibit 2 is the account statement for the North 63rd Street address from July 7, 2008 to March 8, 2010.  PECO Ex. 2.


19.
PECO Exhibit 3 is a copy of company records for the customer contact on February 2, 2009, when Complainant asked that the services be discontinued at 501 Cypress Street.  Tr. 33; PECO Ex. 3.



20.
The February 2, 2009 request is the only incident that PECO records reflect Complainant asking that service be terminated to the Cypress Street address.  Tr. 33.



21.
PECO Exhibit 4 is a contact from Complainant dated June 10, 2009, indicating that Complainant disputes the bill.  Tr. 34.


22.
PECO issued a 10-day notice on November 10, 2008, with an effective date of November 24, 2008.  Tr. 34-35.


23.
PECO procedures require that the Company make two attempts to contact the customer to be terminated by telephone or in person.  One failed attempt on November 14, 2008 required them to make another telephone attempt, and that resulted in missing the November 24, 2008 termination deadline.  Tr. 35, 45.


24.
PECO Exhibit 5 is a recording of a telephone call that PECO received from Complainant on July 3, 2008.  Tr. 36.



25.
The recording was played at the evidentiary hearing and transcribed into the record of this proceeding.  Tr. 36-43.


26.
Complainant did not ask to terminate service at the Cypress Street address during the July 3, 2008, telephone call to PECO.  Tr. 36-43.



27.
PECO did not comply with its own requirements necessary to terminate service prior to the winter moratorium and therefore, did not terminate service.  Tr. 46.


28.
The termination notice did not indicate that failure to make contact with the customer would prevent termination.  Tr. 50.
DISCUSSION



The party seeking affirmative relief from the Commission has the burden of proof.  66 Pa. C.S. § 332(a).  The term “burden of proof” is comprised of two distinct burdens, the burden of production and the burden of persuasion.  The burden of production tells the adjudicator which party must come forward with evidence to support a particular proposition.  See In re Loudenslager’s Estate, 430 Pa. 33, 240 A.2d 477, 482 (1968).  The burden of persuasion determines which party must produce sufficient evidence to convince a judge that a fact has been established, and it never leaves the party on whom it is originally cast.  Reidel v. County of Allegheny, 633 A.2d 1325, 1329 n. 11 (Pa. Cmwlth. Ct. 1993).  



In this matter, Complainant is responsible for showing that it is entitled to the relief sought.  As a matter of law, a complainant must show that the named utility is responsible or accountable for the problem described in the Complaint in order to prevail.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600 (Pa. Cmwlth. Ct. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Marqulies, 70 A.2d 854 (Pa. 1950).  



Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., PA Public Utility Comm’n, 447 A.2d 1100 (Pa. Cmwlth. Ct. 1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d 6 (Pa. Cmwlth. Ct.1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA Public Utility Comm’n, 413 A.2d 1037 (Pa. Super. 1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Cmwlth. Ct. 1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (1984 Pa. Cmwlth. Ct.).


The facts are not in dispute, only the expectations.  Respondent initiated both gas and electric service in Complainant’s name in July 2003 to the Complainant’s prior address at 501 Cypress Street, Yeadon PA.  Tr. 7-8.  In July 2008, Complainant informed Respondent that she was moving but to leave service on while the house was being shown.  Tr. 8.  The July 2008 contact was meant to initiate service at Complainant’s new address, 423 North 63rd Street.  Tr. 9.



The October 2008 PECO bill informed Complainant that service would be terminated in November due to nonpayment of bills.  Tr. 8.  She did not contact PECO after receiving the termination notice in October 2008 but assumed that the service had been terminated.  Tr. 12.  PECO’s own termination procedures require that the Company make two attempts to contact the customer to be terminated by telephone or in person.  One failed attempt on November 14, 2008 required PECO to make another telephone attempt, and that resulted in missing the November 24, 2008, termination deadline.  Tr. 35; 45.  Therefore, PECO did not terminate the Cypress Street service, and PECO continued to bill for service.  At the end of January, 2009, Complainant opened a bill for utility usage at the Cypress Street address for approximately $1,200.00.  Tr. 13-14.  Service was terminated at the Cypress Street address on February 5, 2009.  Tr. 16-17.


Complainant argues that she believed that the service was terminated at Cypress Street on November 24, 2008, and that she should not have to pay for service after that date.  PECO believes that its adherence to the regulations and its own termination procedures are reasonable and that Complainant is responsible for the usage at the Cypress Street address until service was terminated pursuant to Complainant’s request on February 5, 2009.  


Chapter 56 of the Commission’s regulations governs acceptable termination procedures by utilities.  Utility service may be terminated for nonpayment of the bills. 52 Pa. Code § 56.81. There are specific termination notice requirements meant to give the customer and utility an opportunity to rectify the situation and prevent termination when possible.  
§ 56.91. General notice provisions.

Prior to a termination of service, the utility shall mail or deliver written notice to the ratepayer at least 10 days prior to the date of the proposed termination. In the event of any taking or acceptance of utility service without the knowledge or approval of the utility, other than unauthorized use of service as defined in §  56.2 (relating to definitions), the utility shall comply with § §  56.93—56.97, but need not otherwise provide notice 10 days prior to termination.

52 Pa. Code 56.91.



PECO and Complainant agreed that PECO mailed a termination notice to Complainant stating that termination of service was set for November 24, 2008 unless certain terms were met before then.  PECO attempted to contact Complainant personally, as the regulations require:
§ 56.93. Personal contact.

Except when authorized by §  56.71, §  56.72 or §  56.98 (relating to interruption of service; discontinuation of service; and exception for terminations based on occurrences harmful to person or property), a utility may not interrupt, discontinue or terminate service without personally contacting the ratepayer or a responsible adult occupant at least 3 days prior to the interruption, discontinuance or termination, in addition to providing other notice as specified by the properly filed tariff of the utility or as required by this chapter or other Commission directive. For purposes of this section, ‘‘personal contact’’ means: 

(1) Contacting the ratepayer or responsible adult occupant in person or by telephone. 

(2) Contacting another person whom the ratepayer has designated to receive a copy of a notice of termination, other than a member or employe of the Commission. 

(3) If the ratepayer has not made the designation noted in paragraph (2), contacting a community interest group or other entity, including a local police department, which previously shall have agreed to receive a copy of the notice of termination and to attempt to contact the ratepayer. 
(4) If the ratepayer has not made the designation noted in paragraph (2) and if there is no community interest group or other entity which previously has agreed to receive a copy of the notice of termination, contacting the Commission in writing.

52 Pa. Code § 56.93.



PECO was unable to make personal contact and therefore, did not terminate the service.


Commission regulations require that a utility attempt to make personal contact with a responsible person at the residence. 52 Pa. Code § 56.94.  Failure to make personal contact at either the residence of the ratepayer or the affected dwelling prevents a utility from terminating service until a conspicuous notice was posted at least 48 hours prior to termination.  52 Pa. Code § 56.95.  I note that, in 2008, November 24th was the Monday before Thanksgiving, and December 1st fell on the following Monday, after the Thanksgiving holiday.  Where the delay resulted in taking the matter into the winter moratorium dates beginning December 1st, PECO could not terminate service.  52 Pa. Code § 56.100 (Winter termination procedures).



Complainant was not aware of the continued service until she opened the January 2009 bill.  She testified that she would only open bills when she was able to afford to make payments, and therefore, she had not opened the December 10th or January 13th bill until the end of January, 2009.  She seeks credit for the amount billed by PECO for usage during the time period from November 24, 2008, when she believed the service would be terminated, and February 5, 2009, when service was actually terminated.  



While the Complaints hint that the bill for the vacant residence were too high to be realistic, there was no evidence submitted to support this claim.  The following chart compares usage from the time when the house was vacant (August 2008 to February 2009) to corresponding billing periods when the house was occupied:
Billing date

KWH

CCF
9/10/07

845
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occupied
9/10/08

182

 6
vacant
10/09/07
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10/09/08
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11/07/07
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21
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11/07/08

236

229
vacant
12/10/07

734

116
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12/10/08

310

303
vacant
1/11/08

538

149
occupied
1/13/09

127

130
vacant
2/12/08

550

164
occupied
2/05/09

41

71
vacant

PECO Exhibit 1 (account statement)



The account statement shows that the electric usage was consistently and dramatically lower when the Cypress Street home was vacant than when occupied, while the gas usage did not decrease as expected.  However, without additional evidence, for example, testimony or documentary evidence regarding the differences in temperature from one year to the next, whether the home was heated with gas or electric, whether lights or heat remained on while the house was vacant, etc., there is insufficient evidence to conclude that the billing was unreasonable.
  


Accordingly, the Complainant has not shown that PECO’s actions were unjust, unreasonable, or in violation of a Commission regulation, statute or order.  PECO’s actions in delaying termination due to failure to contact the customer and then not terminating service after December 1st were consistent with the Commission’s termination regulations.  PECO’s issuance of a termination notice does not create an obligation to terminate service on the target date, and its continuation of service past that date is consistent with the Commission’s regulations, not a violation of them.  


Complainant was not without recourse.  She had the ability to stop service at any time with a single telephone call.  PECO is not responsible for her decision to not make that call.  
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the subject matter to this Complaint.



2.
The party seeking affirmative relief from the Commission has the burden of proof.  66 Pa. C.S. § 332(a).  


3.
The term “burden of proof” is comprised of two distinct burdens, the burden of production and the burden of persuasion.  The burden of production tells the adjudicator which party must come forward with evidence to support a particular proposition.  See In re Loudenslager’s Estate, 430 Pa. 33, 240 A.2d 477, 482 (1968).  The burden of persuasion determines which party must produce sufficient evidence to convince a judge that a fact has been established, and it never leaves the party on whom it is originally cast.  Reidel v. County of Allegheny, 633 A.2d 1325, 1329 n. 11 (Pa. Cmwlth. Ct. 1993).  



4.
Complainant is responsible for showing that it is entitled to the relief sought.  As a matter of law, a complainant must show that the named utility is responsible or accountable for the problem described in the Complaint in order to prevail.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600 (Pa. Cmwlth. Ct. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Marqulies, 70 A.2d 854 (Pa. 1950).  


5.
Any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., PA Public Utility Comm’n, 447 A.2d 1100 (Pa. Cmwlth. Ct. 1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d 6 (Pa. Cmwlth. Ct. 1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA Public Utility Comm’n, 413 A.2d 1037 (Pa. 1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super. Ct. 1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. Ct. 1984).



6.
Chapter 56 of the Commission’s regulations governs acceptable termination procedures by utilities.  Utility service may be terminated for nonpayment of the bills. 52 Pa. Code § 56.81. 



7.
Prior to a termination of service, the utility shall mail or deliver written notice to the ratepayer at least 10 days prior to the date of the proposed termination. In the event of any taking or acceptance of utility service without the knowledge or approval of the utility, other than unauthorized use of service as defined in §  56.2 (relating to definitions), the utility shall comply with § §  56.93—56.97, but need not otherwise provide notice 10 days prior to termination.  52 Pa. Code 56.91.



8.
Except when authorized by §  56.71, §  56.72 or §  56.98 (relating to interruption of service; discontinuation of service; and exception for terminations based on occurrences harmful to person or property), a utility may not interrupt, discontinue or terminate service without personally contacting the ratepayer or a responsible adult occupant at least 3 days prior to the interruption, discontinuance or termination, in addition to providing other notice as specified by the properly filed tariff of the utility or as required by this chapter or other Commission directive.  52 Pa. Code § 56.93.


9.
Commission regulations require that a utility attempt to make personal contact with a responsible person at the residence. 52 Pa. Code § 56.94.  


10.
Failure to make personal contact at either the residence of the ratepayer or the affected dwelling prevents a utility from terminating service until a conspicuous notice was posted at least 48 hours prior to termination.  52 Pa. Code § 56.95. 


11.
Complainant has not shown that PECO’s actions were unjust, unreasonable, or in violation of a Commission regulation, statute or order.  


12.
PECO’s actions in delaying termination due to failure to contact the customer and then not terminating service after December 1st were consistent with the Commission’s termination regulations.
ORDER



THEREFORE,



IT IS ORDERED:



1.
That the Complaints filed in the cases captioned Cherral Holly v. PECO Energy Company at PUC Docket Numbers C-2009-2114381 and C-2009-2114384 are dismissed.


2.
That the Secretary mark these dockets closed.
Dated:
January 13, 2011



__________________________________








Susan D. Colwell








Administrative Law Judge

� 	The accepted standard for high billing complaints is set forth in Waldron v. Philadelphia Electric Company, 54 Pa. P.U.C. 98 (1980), which requires Complainant to show that the number of occupants in the house has not changed, there is no change in utility use, and the billing history has no previous abnormalities. There is insufficient information provided for usage to apply this standard here.
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