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Administrative Law Judge

HISTORY OF THE PROCEEDING

On November 20, 2010, Michael Ingram, Sr. (complainant), through his attorney Susan C. Moody, Esquire, filed a formal Complaint (Complaint) against PECO Energy Company (respondent) with the Pennsylvania Public Utility Commission (Commission), Docket Number F-2010-2212426.  The Complaint contested respondent’s placing of an account with an outstanding balance in the name of a former tenant of complainant in complainant’s name.

The Complaint was served on the respondent on November 29, 2010.

On December 17, 2010, the respondent filed its Preliminary Objection to the Complaint, endorsed with a Notice to Plead.
On December 20, 2010, the respondent filed its Answer and New Matter (Answer), endorsed with a Notice to Plead, averring that its actions were taken pursuant to the requirements of 66 Pa.C.S. § 1529.1.

By letter dated December 27, 2010, addressed to the Commission’s Secretary, complainant’s counsel requested an extension of time to respond to respondent’s Preliminary Objection.  Complainant’s answer to the Preliminary Objection was due not later than December 30, 2010, 52 Pa.Code §§ 5.101(f)(1), 1.12(a), 1.55(a) and (b), 1.56(a)(1) and (b).  Complainant’s counsel requested that the due date be extended to January 10, 2011.  There is no indication in the Commission’s official file for this case that any action was ever taken with respect to this request.
By letter dated January 10, 2011, addressed to the Commission’s Secretary, complainant’s counsel advised that complainant “discharged [her] representation.”  Ms. Moody also stated that complainant would appreciate additional time to retain new counsel and file an answer to respondent’s Preliminary Objection and that, to that end, he “will contact your office accordingly.”  Again, there is no indication in the Commission’s official file for this case that any action was taken with respect to this request or that complainant ever contacted the Commission’s Secretary’s office.
By Motion Judge Assignment Notice dated February 15, 2011, the case was assigned to me for a ruling on the Preliminary Objection.  As set forth above, complainant’s answer to respondent’s Preliminary Objection was due not later than December 30, 2010, no requested extension ever having been granted.  Even assuming that complainant’s now-discharged counsel’s request for an extension had been granted, the answer would have been due not later than January 10, 2011.  To date, complainant has not filed an answer to respondent’s Preliminary Objection.
FINDINGS OF FACT

1.
Complainant owns the real property known as 6244 North Broad Street, Philadelphia, Pennsylvania (Premises).
2.
The Premises is a duplex apartment building with an apartment on the first floor and another apartment on the second floor.

3.
Respondent provides electric service to the Premises.

4.
At all relevant times, the two apartments were leased to two different tenants.

5.
In or around June, 2010, respondent determined that there was foreign load on the meter for the second floor apartment.
6.
Upon discovering the foreign load respondent transferred the second floor tenant’s account into the name of complainant, to include the existing arrearage on the account.
7.
Complainant filed a Complaint on November 20, 2010, seeking a Commission order absolving him of responsibility for the arrearage from the second floor tenant’s account that respondent transferred to complainant.

DISCUSSION

Respondent determined the existence of a foreign load situation on complainant’s real property in or around June, 2010.  Respondent made this determination based upon its investigation at the premises owned by complainant and its interpretation of the requirements of Act 54 of 1993, specifically what is now contained in 66 Pa.C.S.A. § 1529.1.  Act 54 of 1993 became effective on September 1, 1993.

Section 1529.1 of the Public Utility Code, 66 Pa.C.S.A. § 1529.1, reads as follows:

§1529.1. Duty of owners of rental property

(a) Notice to public utility. - It is the duty of every owner of a residential building or mobile home park which contains one or more dwelling units, not individually metered, to notify each public utility from whom utility service is received of their ownership and the fact that the premises served are used for rental purposes.

(b) History of account. - Upon receipt of the notice provided in this section, if the mobile home park or residential building contains one or more dwelling units not individually metered, an affected public utility shall forthwith list the account for the premises in question in the name of the owner, and the owner shall thereafter be responsible for the payment for the utility services rendered thereunto. In the case of individually metered dwelling units, unless notified to the contrary by the tenant or an authorized representative, an affected public utility shall list the account for the premises in question in the name of the owner, and the owner shall be responsible for the payment for utility services to the premises.

(c) Failure to give notice. - Any owner of a residential building or mobile home park failing to notify affected public utilities as required by this section shall nonetheless be responsible for payment of the utility services as if the required notice had been given.

The Commission has clearly established that the presence of foreign load prevents a dwelling unit from being deemed “individually metered” as that term is used in 66 Pa.C.S.A. § 1529.1.  David P. Boyce v. Duquesne Light Company, Docket Number Z-00223698, Opinion and Order adopted June 30, 1994, entered September 1, 1994, Elizabeth Santos v. Metropolitan Edison Company, Docket Number C-00967757, Opinion and Order adopted July 10, 1997, entered August 7, 1997.  Foreign load exists where tenants have a meter and are direct utility customers and utility service for other tenants or for the landlord is being billed through their meter.  Boyce at 4-5.  In other words, foreign load is utility service which is not related to serving a tenant, but for which the tenant is being billed.  Santos at 4.  Section 1529.1 of the Public Utility Code, 66 Pa.C.S.A. § 1529.1, requires that an affected public utility “shall forthwith list the account for the premises in question in the name of the owner” when a residential building contains one or more dwelling units not individually metered.  66 Pa.C.S.A. § 1529.1(b).

In this case, the Premises, owned by complainant is a residential building (i.e., a building containing one or more dwelling units occupied by one or more tenants.  66 Pa.C.S.A. § 1521).  Complainant, having the burden of proof, did not contest respondent’s discovery of foreign load at the Premises.  Rather, complainant only contests the transference of a tenant’s arrearage into his name when respondent complied with the mandate of the statute.
I am not unsympathetic to complainant’s position that it is unfair to transfer a tenant’s entire unpaid balance to the landlord for a de minimus foreign load as existed here.  Foisting a tenant’s delinquent utility bill, for which the tenant (by not paying) and the utility (by not collecting), but not the landlord, share responsibility, onto the landlord appears to me to be a case of two wrongs not making a right.  However, the Commission has clearly spoken and the policy established in Elizabeth Santos v. Metropolitan Edison Company, Docket Number C-00967757, Opinion and Order adopted July 10, 1997, entered August 7, 1997, cannot be ignored.  See, also, Edmund V. Corazzini v. UGI Penn Natural Gas, Inc., Docket Number F-2009-2101282, Opinion and Order adopted July 15, 2010, entered July 16, 2010.
In Santos the Commission clearly held that “[t]he utility must . . . place the account in the landlord’s name upon discovery of the foreign load and collect unpaid bills only from the landlord.” (emphasis added)  Santos at 14.  The Commission also said, “[c]learly, the utility must pursue collection of any unpaid amounts from the landlord and not from the tenant.” (emphasis added)  Santos at 16.  See, also, Allen L. Jones v. Pennsylvania Power & Light Company, Docket Number C-00971013, Opinion and Order adopted February 11, 1999, entered February 25, 1999.  Consequently, complainant is responsible for the tenant’s account balance, including arrearages incurred at these premises but not at any other location, as of the date of discovery of the foreign load plus usage until such time as the foreign load was removed and the removal verified by the utility.
As to complainant’s position that the statute should not apply because the cost of electric service for the foreign load was de minimus, this position must be rejected.  As a matter of law, there is no de minimus exception to 66 Pa.C.S.A. § 1529.1.  Joseph L. Ward v. PPL Utilities, Inc., Complaint Appellant, Docket Number C-00992784, Opinion and Order adopted August 31, 2000, entered September 1, 2000.  See, also, Randall Tasker v. PP&L, Inc., Complaint Appellant, Docket Number C-00003249, Final Order entered August 29, 2000, Edmund V. Corazzini v. UGI Penn Natural Gas, Inc., Docket Number F-2009-2101282, Opinion and Order adopted July 15, 2010, entered July 16, 2010.
The applicable law, as set forth above, as applied to the facts of this case dictates that complainant is liable to respondent for the entire amount transferred to his account from the account previously maintained in the name of his tenant.
Commission preliminary objection practice is comparable to Pennsylvania civil practice respecting the filing of preliminary objections.  Cf., Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).

The Commission’s regulations provide, in relevant part:

(a)
Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:


(1)
Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.
. . .


(4)
Legal insufficiency of a pleading.
52 Pa.Code §§ 5.101(a)(1), 5.101(a)(4)
The Commission must act within, and cannot exceed, its jurisdiction.  City of Pittsburgh v. Pa. Public Utility Comm’n, 157 Pa.Super. 595, 43 A.2d 348 (1945).

Subject matter jurisdiction is a prerequisite to the exercise of the power to decide a controversy.  Cf., Hughes v. Pa. State Police, 152 Pa.Cmwlth. 409, 619 A.2d 390 (1992), app. denied, 536 Pa. 633, 637 A.2d 293 (1993).

Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 427 Pa. 581, 235 A.2d 602 (1967).  Neither silence nor agreement of the parties will confer jurisdiction where it otherwise would not exist, Commonwealth v. VanBuskirk, 303 Pa.Super. 148, 449 A.2d 621 (1982), nor can jurisdiction be obtained by waiver or estoppel, Scott v. Bristol Twp. Police Dep’t, 669 A.2d 457 (Pa.Cmwlth. 1995).

However, the distinction between subject matter jurisdiction and the power to grant relief must be kept in mind.
Jurisdiction and power are not interchangeable although judges and lawyers often confuse them – Hellertown Borough Referendum Case, 354 Pa. 255, 47 A.2d 273 (1946).  Jurisdiction relates solely to the competency of the particular court or administrative body to determine controversies of the general class to which the case then presented for its consideration belongs.  Power, on the other hand, means the ability of a decision-making body to order or effect a certain result.  Delaware River Port Auth. v. PA Public Utility Commission, 408 Pa. 169, 178, 182 A.2d 682, 686 (1962); see also Beltrami Enterprises, Inc. v. Commonwealth of PA, Dep’t of Environmental Resources, 159 Pa. Commw. 72, 632 A.2d 989, 993 (Pa.Commw. 1993) (fact that administrative agency may not have power to afford relief in particular case presented is of no moment to determination of its jurisdiction over general subject matter of controversy).

Riedel v. The Human Relations Comm’n Of the City Of Reading, 559 Pa. 33, 39 – 40, 739 A.2d 121, 124 (1999).  See, also, In Re: Melograne, 571 Pa. 490, 812 A.2d 1164 (2002), Bell Telephone Co. of PA v. Philadelphia Warwick Co., 355 Pa. 637, 50 A.2d 684 (1947).

The Commission does have subject matter jurisdiction with respect to disputes arising under 66 Pa.C.S.A. § 1529.1.  For example, a case in which the landlord contested the utility’s supposed finding of foreign load at his property would clearly be within the Commission’s jurisdiction to adjudicate.  What the Commission does not have, as it has recognized in cases such as Ace Check Cashing Inc. v. Philadelphia Gas Works, Eddie and Jennifer West, Indispensible Parties, Docket Number C-2008-2056428, Opinion and Order adopted April 22, 2010, entered May 21, 2010, and Edmund V. Corazzini v. UGI Penn Natural Gas, Inc., Docket Number F-2009-2101282, Opinion and Order adopted July 15, 2010, entered July 16, 2010, is the power to afford the relief sought by the complainant in this case.
Section 1529.1 places the responsibility to pay the utility bills on the landlord until the foreign load is corrected.  Once the foreign load is corrected by the landlord and verified by the utility, the utility places the account back in the name of the tenant.  However, the arrearage, if any, is to remain with the landlord.  There is no de minimus exception and any dispute regarding the financial responsibilities of the parties is a matter to be resolved in the Court of Common Pleas . . .
Edmund V. Corazzini v. UGI Penn Natural Gas, Inc., Docket Number F-2009-2101282, Opinion and Order adopted July 15, 2010, entered July 16, 2010, at 7.
Respondent’s Preliminary Objection, which cites to both 52 Pa.Code §§ 5.101(a)(1) and 5.101(a)(4), must be denied as to the claim that the Commission lacks jurisdiction, but will be granted on the alternative basis of legal insufficiency.
What 52 Pa.Code § 5.101(a)(4) addresses is comparable to Pa.R.C.P. 1028(a)(4), “legal insufficiency of a pleading (demurrer).”  The principles applied in ruling upon a demurrer are well-settled.

[W]hen ruling on preliminary objections, [the] Court considers as true all well-pleaded facts which are material and relevant.  Specifically, a preliminary objection in the nature of a demurrer is deemed to admit all well-pleaded facts and all inferences reasonably deduced therefrom.  In determining whether to sustain a demurrer the court need not accept as true conclusions of law, unwarranted inferences from facts, argumentative allegations, or expressions of opinion.  A demurrer will not be sustained unless the face of the complaint shows that the law will not permit recovery, and any doubts should be resolved against sustaining the demurrer.

Giffin v. Chronister, 151 Pa.Cmwlth. 286, 290, 616 A.2d 1070, 1072 (1992) (citations omitted).

In a case such as this one, where the complainant only seeks a Commission order removing the tenant’s transferred arrearage from his account, the Commission is without the power to grant the relief sought.  The Commission is granted discretion to “dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.”  66 Pa.C.S.A. § 703(b).  A hearing is necessary only to resolve disputed questions of fact, and when the question presented is one of law, the Commission need not hold a hearing.  Lehigh Valley Power Comm’n v. Pa. Public Utility Comm’n, 128 Pa.Cmwlth. 259, 563 A.2d 548 (1989), Edan Transportation Corp. v. Pa. Public Utility Comm’n, 154 Pa.Cmwlth. 21, 623 A.2d 6 (1993).  This case does not involve disputed questions of fact.  The question presented is one of law only.  Inasmuch as the Commission is without the power to grant the only relief requested by the complainant, a hearing in this case is not necessary.  A hearing would be a fruitless exercise.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties to and the subject matter of this case.

2.
As the proponent of a rule or order, complainant had the burden of proof in this matter pursuant to 66 Pa.C.S.A. § 332(a).

3.
Foreign load exists where tenants have a meter and are direct utility customers and utility service for other tenants or for the landlord is being billed through their meter.
4.
The presence of foreign load prevents a dwelling unit from being deemed “individually metered” as that term is used in 66 Pa.C.S.A. § 1529.1.

5.
66 Pa.C.S.A. § 1529.1 requires that an affected public utility “shall forthwith list the account for the premises in question in the name of the owner” when the tenant’s account has foreign load.
6.
When a public utility acts to transfer a tenant’s account into the name of the landlord pursuant to the provisions of 66 Pa.C.S.A. § 1529.1, the transferred amount includes any existing arrearage of the tenant.
7.
When acting in accordance with the provisions of 66 Pa.C.S.A. § 1529.1, a utility must place the tenant’s account in the landlord’s name upon discovery of the foreign load and collect unpaid bills only from the landlord.  The utility must pursue collection of any unpaid amounts from the landlord and not from the tenant.

8.
There is no de minimus exception to 66 Pa.C.S.A. § 1529.1.

9.
Commission preliminary objection practice is comparable to Pennsylvania civil practice respecting the filing of preliminary objections.
10.
The Commission must act within, and cannot exceed, its jurisdiction.
11.
Subject matter jurisdiction is a prerequisite to the exercise of the power to decide a controversy.
12.
Jurisdiction may not be conferred by the parties where none exists.
13.
Neither silence nor agreement of the parties will confer jurisdiction where it otherwise would not exist, nor can jurisdiction be obtained by waiver or estoppel.

14.
Jurisdiction and power are not interchangeable.

15.
Jurisdiction relates solely to the competency of the particular court or administrative body to determine controversies of the general class to which the case then presented for its consideration belongs.

16.
Power means the ability of a decision-making body to order or effect a certain result.

17.
The Commission does have subject matter jurisdiction with respect to disputes arising under 66 Pa.C.S.A. § 1529.1.

18.
The Commission does not have the power to afford the relief sought by the complainant in this case.

19.
Any dispute between the landlord and the tenant regarding the arrearages of the tenant that were transferred to the account of the landlord by a public utility in accordance with the provisions of 66 Pa.C.S.A. § 1529.1 upon discovery of foreign load is a matter to be resolved in the Court of Common Pleas.
20.
What 52 Pa.Code § 5.101(a)(4) addresses is comparable to Pa.R.C.P. 1028(a)(4), “legal insufficiency of a pleading (demurrer).”
21.
The Commission is granted discretion to “dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.”
22.
A hearing is necessary only to resolve disputed questions of fact, and when the question presented is one of law, the Commission need not hold a hearing.
23.
This case does not involve disputed questions of fact.

24.
Inasmuch as the Commission is without the power to grant the only relief requested by the complainant, a hearing in this case is not necessary.

ORDER

THEREFORE,

IT IS ORDERED:

1.
That the Preliminary Objection filed December 17, 2010, by PECO Energy Company in the above-captioned case averring lack of jurisdiction of the Pennsylvania Public Utility Commission is denied.

2.
That the Preliminary Objection filed December 17, 2010, by PECO Energy Company in the above-captioned case averring legal insufficiency of the Complaint is sustained.
3.
That the formal Complaint filed November 20, 2010, by Michael Ingram, Sr. against PECO Energy Company with the Pennsylvania Public Utility Commission, Docket Number F-2010-2212426, is dismissed.

4.
That the record at Docket Number F-2010-2212426 be marked closed.

Date:
February 23, 2011
















Wayne L. Weismandel








Administrative Law Judge
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