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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration and disposition is the Petition for Reconsideration (Petition) filed on December 31, 2010, by Cheryl Wilson (Petitioner), with regard to a $500 penalty imposed upon the Petitioner for failure to maintain evidence of insurance on file with this Commission.  The Commission’s Bureau of Transportation and Safety (BTS) did not file an Answer to the Petition.
History of the Proceedings



On September 4, 2007, the Petitioner was issued a Certificate of Public Convenience (Certificate) at Docket No. A-00123534, which authorized it to transport persons, by motor vehicle, in paratransit service, limited to those whose personal convictions prevent them from owning or operating motor vehicles, from points in the County of Lancaster and that portion of Chester County west of Route 10, to points in Pennsylvania, and return.



On March 22, 2010, the Commission issued a Notice of Suspension of PUC Operating Authority (Notice of Suspension), effective March 25, 2010, for the expiration/cancellation of liability insurance.  The Notice provided for a ten-day response period within which to file the appropriate evidence of insurance, and also noted that failure to comply would result in the institution of a Complaint.


On September 22, 2010, BTS instituted a Complaint at Docket No. C‑2010‑2165304, against the Petitioner, alleging that it had failed to maintain evidence of liability insurance on file with the Commission, a violation of 66 Pa.
 C.S. § 512, 52 Pa. Code § 32.2(c) (Code), and 52 Pa. Code § 32.11(a), § 32.12(a) or 
§ 32.13(a).  The Complaint recommended a penalty of $500.00 and cancellation of the Petitioner’s Certificate of Public Convenience (Certificate) for non-compliance.


In accordance with 52 Pa. Code § 1.56(a), BTS notified the Petitioner that, unless its insurer filed evidence of insurance with the Commission and it remitted the proposed penalty of $500, it must file an Answer to the Complaint within twenty (20) days.  The Notice further specified that, if the Petitioner failed to file an Answer to the Complaint, BTS would request the Commission to issue an Order that would impose a penalty, which could include a fine, cancellation, or any other remedy as deemed appropriate.


The Complaint was served on the Petitioner on September 22, 2010.  The Petitioner failed to file an Answer to the Complaint or remit the $500 penalty.  We note, however, than on October 12, 2010, the Petitioner’s insurer filed evidence of insurance, with an effective date of February 15, 2010.
  Subsequently, on October 23, 2010, the Commission issued a Notice to Lift Suspension of PUC Operating Authority.


By Secretarial Letter (Letter) dated November 8, 2010, the Petitioner was advised that, due to the failure to pay the $500 penalty associated with the instant Complaint, the allegations in the Complaint were admitted and the Complaint was sustained.  The Petitioner was further advised to pay the outstanding $500 penalty within twenty (20) days from the date of the Letter, and to cease and desist from further violations of the Code and the Regulations of the Commission.  Again, the Petitioner failed to remit the $500 penalty.


On December 2, 2010, the Petitioner was notified by Letter that the $500 penalty was still outstanding and that it would be necessary for the Commission to take further action if the penalty was not paid promptly.  The Letter is of a type commonly referred to as a dunning letter.


Initially, on December 8, 2010, the Petitioner filed the instant Petition.  However, the filing was returned by the Commission’s Secretary’s Bureau due to filing deficiencies.  Thereafter, on December 31, 2010, the perfected Petition was accepted by the Commission. 
Discussion


The Public Utility Code establishes a party’s right to seek relief following the issuance of our final decisions pursuant to Subsections 703(f) and (g) of the Code, 66 Pa. C.S. § 703(f) and (g), relating to rehearings, rescission and amendment of orders.  Such requests for relief must be consistent with Section 5.572(b) of our Regulations, 
52 Pa. Code § 5.572(b), relating to petitions for relief following the issuance of a final decision.  The standards for a petition for relief following the issuance of a final decision were addressed in Duick v. PG&W, 56 Pa. PUC 553 (l982) (Duick).



Duick held that a petition for rehearing under Subsection 703(f) of the Code must allege newly-discovered evidence not discoverable through the exercise of due diligence prior to the close of record.  Duick at 558.  A petition for reconsideration under Subsection 703(g), however, may properly raise any matter designed to convince us that we should exercise our discretion to amend or rescind a prior Order, in whole or in part.  Furthermore, such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard or considerations which appear to have been overlooked or not addressed by us.  Duick at 559.



We note that, pursuant to 66 Pa. C.S. § 703(g) and 52 Pa. Code § 5.572, our power to modify or rescind final orders is limited to certain circumstances.  A petition to modify or rescind a final order may only be granted judiciously and under appropriate circumstances, because such an order will result in the disturbance of final orders.  City of Pittsburgh v. Pennsylvania Department of Transportation, 490 Pa. 264, 416 A.2d 461 (l980); City of Philadelphia v. Pa. PUC, 720 A.2d 845 (Pa. Cmwlth. 1998); and West Penn Power Company v. Pa. PUC, 659 A.2d 1055 (Pa. Cmwlth. 1995).


Additionally, a Petition for Reconsideration is properly before the Commission where it pleads newly discovered evidence, alleges errors of law, or a change in circumstances.


In the Petition, the Petitioner requests that we reconsider the imposition of the $500 penalty.  The Petitioner argues that it contacted its insurance agent upon receipt of the March 22, 2010 Notice of Suspension, and was assured by its agent that the matter would be taken care of.  Unfortunately, in reviewing our records, we found that the insurance agent did not follow through with the timely filing of evidence of insurance.


The Petitioner also questions the five month time lapse between the March 22, 2010 Notice of Suspension and the issuance of the Complaint on September 22, 2010.  The Petitioner’s avers that it believed that the matter was resolved because it had not received any follow-up correspondence to the contrary from the Commission, up until the time the Complaint was issued and received by it.  The Petitioner also states that it contacted BTS Staff in an attempt to explain the situation.  


We understand that BTS Staff initially advised the Petitioner to file an Answer to the Complaint, and that the Petitioner did not heed that advice.  It also appears that at some time following the Petitioner’s insurer’s filing proof of evidence of insurance, which resulted in the October 23, 2010 Notice to Lift Suspension, and the receipt of the Commission’s December 2, 2010 dunning Letter, the Petitioner again contacted BTS Staff regarding the $500 penalty.  Again, it is our understanding that the Petitioner was advised that although its insurance was now in place at the Commission, the outstanding penalty remained due and owing.


While we understand the Petitioner’s arguments, the fact remains that, regardless of an insurance carrier’s fault and/or negligence in submitting incorrect and unacceptable evidence of insurance, or in not submitting proof of insurance at all, it is the Petitioner’s responsibility to ensure that its proof of insurance is current with the Commission.  Moreover, we cannot overlook the fact that, had the Petitioner simply filed an Answer to the Complaint, as it had been directed to do, the matter would not have escalated to this point.  
Conclusion


After evaluation of the facts and circumstances of this proceeding, and for the reasons set forth above, we will deny the instant Petition; THEREFORE,


IT IS ORDERED:



1.  
That the Petition for Reconsideration filed by Cheryl Wilson on December 21, 2010, is denied.


2.
That Cheryl Wilson shall pay a civil penalty of $500 by sending a certified check or money order payable to the Pennsylvania Public Utility Commission, within twenty (20) days from the date of entry of this Opinion and Order to:





Pennsylvania Public Utility Commission







P.O. Box 3265





Harrisburg, PA  17105-3265



3.
That a copy of this Opinion and order shall be served upon the Bureau of Transportation and Safety.


4.
That a copy of this Opinion and Order shall be served upon the Financial and Assessment Chief in the Office of Administrative Services.


5.
That Cheryl Wilson shall cease and desist from further violations of the Public Utility Code, 66 Pa. C.S. §§ 101, et seq., and the Regulations of the Commission, 52 Pa. Code §§ 1.1, et seq.
[image: image1.png]









BY THE COMMISSION,







Rosemary Chiavetta







Secretary

(SEAL)

ORDER ADOPTED:  February 24, 2011
ORDER ENTERED:  February 25, 2011
	�	We note that the November 8, 2010 Secretarial Letter stated that the Petitioner filed an Answer to the Complaint on October 12, 2010, and that on October 20, 2010, the Petitioner’s insurer filed evidence of insurance.  A review of Commission files indicates that no Answer to the Complaint was filed, and that evidence of insurance was filed on October 12, 2010.
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