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HISTORY OF THE PROCEEDING



On July 7, 2009, Laura Maisch (Complainant) filed a formal Complaint against PECO Energy Company (PECO or Respondent) alleging that there were incorrect charges on her bills from October 2008 through May 2009.  Her Complaint is accompanied by photocopies of a series of bills and other documents included to support her claim that she had made payments for which she was not credited.  She seeks corrected bills.


On August 3, 2009, PECO filed its Answer which denied that there were incorrect charges on Complainant’s bills and that Complainant’s failure to make payments resulted in her default on a payment agreement, at which time the unbilled balance was billed back to the account.  Complainant was placed on another payment agreement, this time ordered by the Commission, and she once again defaulted on the agreement.  This resulted in a March 2009 billing of $823.61.


By Hearing Notice issued October 22, 2009, a hearing was scheduled for November 17, 2009 and the matter was assigned to Administrative Law Judge Charles E. Rainey, Jr.  ALJ Rainey issued a Prehearing Order dated October 26, 2009, which set forth some of the procedural requirements of a formal hearing.  By Hearing Cancellation/Reschedule Notice issued October 29, 2009, the hearing was rescheduled for January 19, 2010.



The hearing was held as scheduled, and Complainant appeared on her own behalf and sponsored three exhibits.  PECO was represented by Ken Massey, Esq., who presented one witness, Rene Tarpley, who in turn sponsored six exhibits.


The hearing resulted in a transcript of 179 pages, and the record closed upon its receipt on January 23, 2010.


On January 31, 2011, the matter was reassigned to me for preparation and issuance of this Initial Decision.

FINDINGS OF FACT



1.
Complainant is Laura Maisch, 322 South Third Street, Darby PA 19023.  Tr. 15.


2.
Respondent is PECO Energy Company, a jurisdictional public utility providing residential gas and electric service in the Commonwealth of Pennsylvania.



3.
Complainant receives gas and electric service from Respondent.  Tr. 15.



4.
The billing dispute is for electric service only.  Tr. 15.



5.
Renee Tarpley, Senior Regulatory Assessor for PECO, appeared on behalf of Respondent.  Tr. 70.


6.
PECO Exhibit 1 is an account statement which includes information regarding Complainant’s account from October 9, 2006 to January 13, 2010.  Tr. 71; PECO Ex. 1.


7.
Complainant filed an informal complaint with the Commission’s Bureau of Consumer Services in March 2008.  Tr. 71.



8.
The BCS decision was issued September 25, 2008.  Tr. 71.



9.
At the time of the issuance of the BCS decision, Complainant’s balance was $584.26.  Tr. 72.



10.
The BCS decision called for Complainant to pay approximately $25 towards the arrearage in addition to her budget billing.  Tr. 72.



11.
PECO’s budget billing is an average of the prior 12 months of usage which results in a number which is revised every three to four months.  Tr. 72.


12.
Complainant’s payments at the time of the issuance of the BCS decision were $156 budget billing plus $24.34.  Tr. 72.



13.
PECO Exhibit 1, page 3 shows the billing beginning on the October 10, 2008 billing date.  Tr. 74; PECO Ex. 1.


14.
Under PECO’s system, the arrearage subject to a payment agreement is not removed but neither is it reflected in current bills.  Tr. 74.


15.
The bill shows only the amount that the customer is required to pay to keep the account current, which could be the installment amount plus the budget balance.  The full amount owed is not shown on a customer bill.  Tr. 75.



16.
A copy of the BCS decision is attached to the Complaint, with a cover letter dated September 25, 2008.  Tr. 77; PECO Ex. 6.


17.
The payment of $1,255.34 made in September 2008 is reflected on PECO Exhibit 1, page 3.  Tr. 89; PECO Ex. 1.


18.
Following the issuance of the BCS decision, Complainant made timely payments until March 2009.  Tr. 91; PECO Ex. 1.



19.
The amount left unpaid under the payment agreement was $486.90.  Tr. 91.



20.
PECO Exhibit 5 is a Payment Agreement History for Complainant which shows that Complainant had three payment agreements:  (1) March 9, 2001 on a balance of $4,162.68, to be paid at $40.00 per billing, this was kept; (2) September 11, 2007 on a balance of $577.40 to be paid at $23.10 per billing, marked as not kept; and (3) October 10, 2008 on a balance of $584.26 to be paid at $24.34 per billing, marked as not kept.  PECO Ex. 5.


21.
The second payment agreement was made with PECO and was not ordered by the PUC.  Tr. 98.


22.
The billing on the second payment arrangement began in October 2007, where Complainant was billed for twelve installments of $23.10 for a total of $277.20, leaving a balance of $300.20 due as part of the payment agreement.  Tr. 99; PECO Ex. 1.



23.
Complainant made three payments from the date the agreement was instituted and when Complainant filed a formal Complaint:  March 3, 2008, $200; March 27, 2008, $400; and June 9, 2008, $200.  PECO Ex. 1; Tr. 100.  


24.
While the balance for missed bill consumption charges was $1,255.34 on August 11, 2008, that amount did not include the $300.20 still owing on the payment arrangement.  Tr. 100.


25.
On September 10, 2008, the Complainant’s total balance was $1,730.92.  Tr. 100-101.



26.
The BCS decision of September 2008 did not include the $300.20 from the prior payment agreement.  Tr. 102.  



27.
Usage charges from September 2008 to the billing of January 12, 2010 equal $2,182.45.  Added to this are late fees of $21.31, a reconnection fee of $75, a tampering investigation fee of $920, and the balance of $457.58 for a total of $3,674.34.  Tr. 104.


28.
The last customer payment made prior to the hearing was on December 9, 2009, in the amount of $1,948.65, which brings the total due to $1,725.69.  Tr. 105.


29.
Service was terminated to the Complainant on June 9, 2009, for nonpayment, and was restored without PECO’s authorization and terminated again on July 15, 2009.  Tr. 106.



30.
Following a customer payment on July 17, 2009 of $946, service was restored.  Tr. 106.



31.
PECO Exhibit 2 is a screen shot of a customer contact reflecting that service was terminated to Complainant’s address on June 9, 2009, and the system generated an order showing usage.  A technician was sent to the address again and service was once again terminated and a tampering fee applied.  Tr. 107; PECO Ex. 2.


32.
On the third page of PECO’s monthly bill, there is an explanation of budget billing and the difference for that particular billing cycle.  Tr. 123.


33.
A customer being removed from budget billing receives a notice to that effect.  Tr. 123.



34.
Complainant’s April 13, 2009 bill contained a notice that she was being removed from budget billing and that the difference between budget billing and usage was $121.27.  Tr. 123.



35.
The May 2009 bill included the usage and arrearage on the defaulted agreement.  Tr. 123.


36.
The full amount owing to PECO due to unpaid amounts subject to payment agreements does not appear on a PECO bill nor on the account statement.

DISCUSSION

The Complainant has the burden of showing that the utility is responsible or accountable for the problem described in the Complaint in order to prevail.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600 (Pa. Cmwlth.1990), alloc. den., 529 A.2d 654, 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  

Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., PA Public Utility Comm’n, 447 A.2d 1100 (Pa. Cmwlth.1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d 6 (Pa. Cmwlth.1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super.1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth.1984).



The offense must be a violation of the Public Utility Code, the Commission’s regulations, or an outstanding order of the Commission.  66 Pa. C.S. § 701.  



Complainant is confused by her PECO billing and cannot reconcile the actual billing with the amounts that PECO claims due.  Complainant testified that her bill for December 2008 was $22, because she had made a $1,255 payment and a $158 payment just prior to that billing to settle an old PUC complaint which is not at issue here.  She stated that she paid her December 2008, January and February 2009 bills, and then in March received a bill for over $500.  Upon inquiry to PECO, she was told that this was an unbilled charge for failure to keep a payment arrangement based on a prior PUC complaint which she states was paid off.  


In March 2009, she found that there was a payment arrangement made by the PUC on a zero balance for 24 months expecting her to pay $22 per month for 24 months.  She stated that her service was shut off in June 2009, just after she filed an informal complaint with the Commission.  Tr. 16-19.  She never received a determination on the informal.  Tr. 20-21.


Complainant states that the subject of her Complaint includes charges from March 13, 2009.  


I note that the Complainant attached a large number of documents to her Complaint, most of which were not admitted to the record at the hearing.  However, reference to them will illuminate the source of Complainant’s confusion and many of them are either bills or letters from PECO, which they either issued or have in their records, including their exhibits.  They are relied upon only insofar as they are corroborated by the PECO account statement, PECO Exhibit 1, or testimony of record.


Even though the Complaint begins in March 2009, the chronology of events beginning much earlier sheds some light on what is a factually confusing case.


Pursuant to an informal complaint filed at BCS No. 2356636, admitted as PECO Exhibit 6, BCS issued a decision on September 25, 2008 on a balance of $1,430.72.  Complainant testified that she had not received a copy of the informal decision until June 10, 2009, following a conversation with Valerie Fischer, Tr. 83.  Complainant testified that she made a payment on September 24, 2008 of $1,255.34.


The PECO witness testified that the amount of the arrearage on the BCS decision was incorrect.  It should have been $1,730.92 because there was a balance of $300.20 from a prior agreement that was not reflected in the BCS total of $1,430.72.  Tr. 93.  The prior agreement was with PECO and was not ordered by the Commission.  PECO Exhibit 2.  The amount of the PECO agreement still owing does not appear on the monthly bill.


At the time of the issuance of the BCS decision, following Complainant’s payment of $1,255.34, Complainant’s balance was $584.26.  Tr. 72. The BCS decision called for Complainant to pay approximately $25 towards the arrearage in addition to her budget billing.  Tr. 72. PECO’s budget billing is an average of the prior 12 months of usage which results in a number which is revised every three to four months.  Tr. 72.  Complainant’s payments at the time of the issuance of the BCS decision were $156 budget billing plus $24.34.  Tr. 72.



PECO Exhibit 1, page 3 shows the billing beginning on the October 10, 2008 billing date.  Tr. 74; PECO Ex. 1.



On November 9, 2008, Complainant received an e-mail notice from her bank indicating receipt of a bill from PECO for $22.34 on a balance of zero.  See attachment to Complaint.  Understandably, from this, she believed that she had a balance of zero.



Her billing and payments after that are:
Due date
Billed amount
Paid amount
Date paid

12/01/2008
$22.34
12/10/2008
$156.00

$181.00
12/31/2008
1/02/2009
$180.34

$179.68
1/29/2009

2/04/2009
$179.68
3/06/2009
$180.34

$179.68
3/26/2009

4/06/2009
$823.61

5/05/2009
$770.17

6/03/2009
$882.62

$126.04
6/04/2009



Under PECO’s system, the arrearage subject to a payment agreement is not removed but neither is it reflected in current bills.  Tr. 74.  The bill shows the amount that the customer is required to pay to keep the account current, which could be the installment amount plus the budget balance.  The full amount owed is not shown on a customer bill.  Tr. 75.



Following the issuance of the BCS decision, Complainant made timely payments until March 2009.  Tr. 91; PECO Ex. 1.  The amount left unpaid under the payment agreement was $486.90.  Tr. 91.  This was added to the usage amount and billed in the next billing cycle, which is why the amount due increased so drastically on the April 6, 2009 billing.  Prior to this time, the amount owed but not due because of payment arrangements did not appear on the PECO bill.


Complainant added her payments and arrived at $3,048, and the total usage for the same period was $1,347.18, and from this she claims that she overpaid.  Tr. 162.


PECO testified that the amount on the bills does not reflect the entire amount owed under a payment agreement, and in fact, that amount does not show up anywhere in the PECO exhibits until there is a missed payment and the entire unpaid amount from the payment agreement is added to the next bill.  While payments are current, the bills do not reflect that amount.  Even a customer who asks for an account activity statement would not find the information there. Apparently, a customer must keep meticulous records privately in order to determine the amount of an arrearage subject to a payment arrangement which is still outstanding.  As Complainant testified, 
But the basis for my complaint is that I am not privy to these unbilled charges.  They don’t show up on my bill.  I have no way of knowing what they are.  And then I pay my bill, pay my bill, 
pay my bill.  And bam, then all of a sudden, I am back-billed.
Tr. 115.


A certificated public utility owes each customer adequate, efficient, safe and reasonable service:

§1501.
Character of service and facilities

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public...

66 Pa. C.S. §1501.



The statutory definition of “service”
 is to be broadly construed.  Country Place Waste Treatment Co., Inc. v. Pa. Publ. Util. Comm’n, 654 A.2d 72 (Pa. Cmwlth. 1995).  What is “reasonable” will vary according to the circumstances.  It is, however, difficult to imagine that the PECO bill, which is three pages long and contains current usage, historical usage, history of payments, and other explanations, could not find a spot to indicate to a customer the total amount of money owed which would become due upon failure to make a timely payment.  


Of course, the obvious defense to this Complaint is that there would be no problems to address if the customer would make full and timely payments every month. This is certainly true.  However, there are a significant number of customers who, for a myriad of reasons, will be late with payments or fail to make an occasional payment, and these customers have the right to know, before they miss that payment, what the consequences will be.  A customer who looks at her utility bill for $180.00 and can see, on the bill’s face, that failure to make a timely payment would increase her next bill by $600, may or may not make that extra effort to get a timely payment to that utility.  At the very least, it would be an informed choice.  


In a recent decision, the Commission directed another utility to work with BCS to review its bill format for customer assistance program customers and to determine what changes can be reasonably made to clarify customer obligations.  Dickson v. National Fuel Gas Distribution Corporation, Docket No. C-2009-2132947 (Opinion and Order entered December 9, 2010).  Consistent with the Commission’s stated desire for clarity, this Complaint is sustained as PECO’s failure to indicate the full amount owed by a customer, thus giving inadequate notice of the full amount that would be due if the customer failed to make a timely payment on a payment agreement constitutes inadequate service within the meaning of the Public Utility Code.


Despite the complexity of this fact situation and the Complainant’s repeated contacts with the Company, PECO did not provide a complete and thorough explanation of the billing specifics to Complainant until the evidentiary hearing.  This supports the imposition of a civil penalty.



The Commission has adopted a policy statement setting forth the standards it will use in evaluating cases involving violations of the Public Utility Code.  

(c)
The factors and standards that will be considered by the Commission include the following: 
(1) Whether the conduct at issue was of a serious nature. When conduct of a serious nature is involved, such as willful fraud or misrepresentation, the conduct may warrant a higher penalty. When the conduct is less egregious, such as administrative filing or technical errors, it may warrant a lower penalty. 
(2) Whether the resulting consequences of the conduct at issue were of a serious nature. When consequences of a serious nature are involved, such as personal injury or property damage, the consequences may warrant a higher penalty. 
(3) Whether the conduct at issue was deemed intentional or negligent. This factor may only be considered in evaluating litigated cases. When conduct has been deemed intentional, the conduct may result in a higher penalty. 
(4) Whether the regulated entity made efforts to modify internal practices and procedures to address the conduct at issue and prevent similar conduct in the future. These modifications may include activities such as training and improving company techniques and supervision. The amount of time it took the utility to correct the conduct once it was discovered and the involvement of top-level management in correcting the conduct may be considered. 
(5) The number of customers affected and the duration of the violation. 
(6) The compliance history of the regulated entity which committed the violation. An isolated incident from an otherwise compliant utility may result in a lower penalty, whereas frequent, recurrent violations by a utility may result in a higher penalty. 
(7) Whether the regulated entity cooperated with the Commission’s investigation. Facts establishing bad faith, active concealment of violations, or attempts to interfere with Commission investigations may result in a higher penalty. 
(8) The amount of the civil penalty or fine necessary to deter future violations. The size of the utility may be considered to determine an appropriate penalty amount. 
(9) Past Commission decisions in similar situations. 
(10) Other relevant factors.
52 Pa. Code §69.1201.



Applying these standards to the present case reveals the following:
1. There is misrepresentation but it was not willful, simply not conducive to an honest rendering of a full billing upon default of a payment arrangement that the customer thought she had paid off.

2. The consequences were of a serious nature to the Complainant, who was hit with an abnormally high bill after failing to make a timely payment in March 2009.

3. The conduct itself is intentional, as PECO could have provided the full amount owed in a monthly bill but chose not to provide the information at all.
4. PECO does not see its behavior as a problem to be addressed, and therefore, no mitigation was attempted.

5. It is reasonable to assume that all customers who have a payment agreement with PECO are affected by the lack of complete information.

6. PECO does not have a history of noncompliance with Commission directives.

7. PECO cooperated fully, as it does not see the behavior as problematic.

8. The amount necessary to deter future violations is likely to be lower rather than higher, as PECO is likely to view a finding of inadequate service a mandate to revise its billing to include the amount that the customer would be charged immediately upon failing to make a timely payment for a payment arrangement.  
9. I am unaware of other Commission decisions addressing this particular aspect of billing.



Therefore, I am assessing a $1,000.00 civil penalty upon PECO based on a finding of inadequate service.  This amount shall be paid to the Commonwealth as required by the Public Utility Code, 66 Pa. C.S. § 3301.


Sustaining this Complaint does not change the amount due.  While proving that the utility provided “unreasonable service” because the billing system does not provide the full amount of the balance to a customer and can blindside that customer with the unpaid amount of a defaulted payment agreement, the Complainant failed to prove that the amount that was ultimately billed was not owed.  Accordingly, the Complaint is sustained in part and denied in part.  
CONCLUSIONS OF LAW
1.
The Complainant has the burden of showing that the utility is responsible or accountable for the problem described in the Complaint in order to prevail.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600 (Pa. Cmwlth.1990), alloc. den., 529 A.2d 654, 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  

2.
Any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., PA Public Utility Comm’n, 447 A.2d 1100 (Pa. Cmwlth.1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d 6 (Pa. Cmwlth.1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super.1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth.1984).



3.
The offense must be a violation of the Public Utility Code, the Commission’s regulations, or an outstanding order of the Commission.  66 Pa. C.S. § 701.  



4.
The Commission requires a utility to provide reasonable and reliable service.  66 Pa. C.S. § 1501. 



5.
The statutory definition of “service” is to be broadly construed.  Country Place Waste Treatment Co., Inc. v. Pa. Publ. Util. Comm’n, 654 A.2d 72 (Pa. Cmwlth. 1995); 66 Pa. C.S. § 102 (definition of service).  



6.
PECO’s failure to indicate the full amount owed by a customer, thus giving inadequate notice of the full amount that would be due if the customer failed to make a timely payment on a payment agreement constitutes inadequate service within the meaning of the Public Utility Code.



7.
A $1,000.00 civil penalty is justified based on a finding of inadequate service.  52 Pa. Code § 69.1201.

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the Complaint filed by Laura Maisch against PECO Energy Company at Docket No. C-2009-2118649 is sustained insofar as PECO’s failure to indicate the full amount owed by a customer, thus giving inadequate notice of the full amount that would be due if the customer failed to make a timely payment on a payment agreement, constitutes inadequate service within the meaning of the Public Utility Code.



2.
That the Complaint filed by Laura Maisch against PECO Energy Company at Docket No. C-2009-2118649 is denied insofar as it seeks to reduce the amount that Laura Maisch owes to PECO Energy Company.



3.
That PECO Energy Company shall pay a civil penalty of $1,000.00 for providing inadequate service in failing to indicate to a customer that there was a balance on her payment arrangement in addition to the information provided on her regular bill, by certified check or money order, within twenty (20) days after service of the Commission’s order, forwarded and made payable to:
Pennsylvania Public Utility Commission

PO Box 3265

Harrisburg PA 17105-3265



4.
That PECO Energy Company may bill Laura Maisch for the outstanding amount due subject to this Complaint.


5.
That the record may be marked closed upon receipt of the payment due under this Order by PECO Energy Company.

Dated:
February 10, 2011



____________________________________








Susan D. Colwell








Administrative Law Judge
� 	“Service.”  Used in its broadest and most inclusive sense, includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities, or contract carriers by motor vehicle, in the performance of their duties under this part to their patrons, employees, other public utilities, and the public, as well as the interchange of facilities between two or more of them, but shall not include any acts done, rendered or performed, or anything furnished or supplied, or any facility used, furnished or supplied by public utilities or contract carriers by motor vehicle in the transportation of voting machines to and from polling places for or on behalf of any political subdivision of this Commonwealth for use in any primary, general or special election, or in the transportation of any injured, ill or dead person, or in the transportation by towing of wrecked or disabled motor vehicles, or in the transportation of pulpwood or chemical wood from woodlots.  66 Pa. C.S. §102.  
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