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HISTORY OF THE PROCEEDINGS


On November 6, 2009, Roosevelt Taylor (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against Philadelphia Gas Works (Respondent).  Essentially, the Complainant alleged that his gas service has been cut off since 2003, that a relative of his was staying at his property, that the relative used drugs and turned the gas on illegally, and that the Respondent informed him he had a gas bill of over $23,000.  He asked that the Commission investigate this bill and that his gas service be restored.



The Respondent filed an answer dated November 25, 2009 to the complaint.  The Respondent stated that on September 18, 2002, the Complainant’s gas service was terminated for nonpayment and that on March 9, 2009, the Respondent informed the Complainant that he must pay the unauthorized usage charge of $23,311.55 for the period between March 4, 2005 and March 4, 2009, a reconnection fee of $123.23, and a security deposit of $380 after a tip led the Respondent to discover that Complainant had been stealing gas for years by way of a flex connector that connected the inlet to the outlet of the meter bar at the service address.



On January 27, 2010, a hearing on the complaint was scheduled.  The Complainant’s attorney, Elizabeth P. Shay, Esquire, asked for a continuance of the January 27, 2010 hearing because she needed time to complete discovery.  



The hearing was rescheduled for March 16, 2010.  At the March 16, 2010 hearing, the Complainant was represented by Elizabeth P. Shay, Esquire, who presented the testimony of two witnesses and introduced eight exhibits into the record.  Because she did not have enough copies for Mr. Farinas and the Court Reporter, I asked her to submit them after the hearing.  The Respondent was represented by Laureto A. Farinas, Esquire, who presented the testimony of five witnesses and introduced five exhibits which were admitted into the record.



On March 25, 2010, Elizabeth P. Shay, Esquire, submitted sufficient copies of the Complainant’s exhibits, which were admitted into the record.


On April 23, 2010, an Initial Decision was issued, dismissing Mr. Roosevelt’s complaint for his failure to carry his burden of proof.  Both the Complainant and the Respondent filed Exceptions and Reply Exceptions to this Initial Decision.



By Order entered on August 3, 2010, the Commission vacated the Initial Decision and directed that the matter be remanded for further action as deemed appropriate.



On December 13, 2010, a telephonic conference on remand was held, in which both Elizabeth P. Shay, Esquire and Laureto A. Farinas, Esquire, participated.  At the conference, the parties agreed:

1.
The complaint filed by Roosevelt Taylor is amended to conform to the evidence presented in the hearing which was conducted March 16, 2010;
2.
The transcript of the March 16, 2010 hearing, with the stricken testimony of the Complainant, Roosevelt Taylor, and Leroy Keitt, his witness, is the complete record of the proceedings; and

3.
A new hearing is not necessary and the Initial Hearing on remand scheduled for December 15, 2010 is cancelled.



The record was closed on December 13, 2010.

FINDINGS OF FACT


1.
Findings of Fact Nos. 1 to 10 of the Initial Decision issued on April 23, 2010 are incorporated by reference into this Initial Decision On Remand.  



2.
March 4, 2005 was the date which starts the four-year rule
 and March 4, 2009 was the date on which the unauthorized use of gas was discovered (N.T. 95, 107, 108).


3.
Between 2005 and 2009, the Complainant lived with his two sons at his home (Junior and Terrence) (N.T. 24, 25).   


4.
The Complainant’s belongings were always at his house and he had control of his home (N.T. 24, 50).    
DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).  The Pennsylvania Supreme Court has characterized a preponderance of the evidence as tantamount to a “more likely than not” inquiry.  Commonwealth v. $6,425 Seized From Esquilin, 583 Pa. 544, 555, 580 A.2d 523, 529 (2005).



Under these principles the Complainant, as the party seeking relief, has the burden of proof.  In this case, the Complainant has the burden of proving that he is not responsible for utility bills incurred at his home.



The Respondent testified that on February 20, 2009, it received a tip that gas had been stolen for years at the Complainant’s address and that it dispatched an employee to the Complainant’s home but the employee could not gain access to it.  This employee found the gas to Complainant’s home was on, which he subsequently shut off at the curb box with an expander.



On February 26, 2009, the Complainant came to the Respondent’s office, the North Philadelphia District Office, to inquire about his account.  On this occasion the Respondent told the Complainant that it needed to come inside his home to make a safety check on the gas.  



On March 4, 2009, the Respondent dispatched two employees to the Complainant’s home to make a safety check and a field investigation of this home.  One employee found that in the kitchen, there were no gas appliances, but that in the basement both the hot water and the house heater were operational.  They were both hot.  Further, the other found an illegal hookup:  a flex hose connected the inlet with the outlet of the meter bar and the meter was set aside on the basement floor.  He then shut off the gas inside and outside the house, putting an expander on the curb box.   


Essentially, the Complainant testified that after the gas shut off of September 18, 2002, no gas existed in his home.  He used a mixture of kerosene and electric heaters to heat his home.  He used to go up the street to stay with his friend, or to take showers in the winter months, or he would live off and on with his niece.  He also replaced his gas stove with an electric stove.  Mr. Keitt, his friend and witness, helped him buy an electric stove in 2007.  He paid about $75 a week for the kerosene (N.T. 12-20).  



During the winter of 2004, the water line to the radiator on the first floor was bursted, causing the pipe in the basement to be disconnected.  He had to use a kerosene heater in the bathroom on the second floor to heat up the pipe and the radiator and to prevent them from bursting (N.T. 22-24).



He did not keep any electric bills or kerosene receipts for the period between 2005 and 2009 (N.T. 44, 48).



This testimony tried to show that the Complainant used only electricity and kerosene in his home in the period between March 4, 2005 and March 4, 2009, or that the Complainant had only appliances that were unable to use gas in that period.  Therefore, no unauthorized use of gas could occur between March 4, 2005 and March 4, 2009.  But this testimony is of a general nature and contains only assertions.  No matter how honest and strong his assertions are, they cannot form a basis for a finding in his favor.  Mere bald assertions, personal opinions or perceptions do not constitute evidence.  Pennsylvania Bureau of Corrections v. City of Pittsburgh, 516 Pa. 75, 532 A.2d 12 (1987).



Further, the Complainant testified that in 2003 and 2009, he received lump sum payments for his Social Security disability.  He went to Respondent’s office and asked to have his gas service restored.  But his gas service was not restored because the Respondent asked for more than what the Complainant wanted to pay, or because there was an on-going investigation of a complaint, or because the charges owed were too high (about $23,000) at the time (N.T. 21, 22, 31, 32).  It appears that this has nothing to do with the illegal hookup in the Complainant’s basement found by the Respondent’s employees on March 4, 2009.



Mr. Keitt, the Complainant’s friend, testified that he did not buy an electric stove for the Complainant in 2005.  He only helped the Complainant to bring it in his house, set it up, but he did not install it because he was afraid of messing up with electricity (N.T. 56, 57).



About the kerosene heaters, they were Mr. Keitt’s.  He brought them to the Complainant’s house in 2003 or 2004 for him to use in 2005 through 2008.  For the kerosene, the Complainant was responsible for $75, and the witness, Mr. Keitt, for above this amount.  The Complainant stopped using the kerosene heater in 2009 because his son (Terrence) was not around to fill the tank and watch him (N.T. 56-60).



At the hearing, it was disclosed that the Complainant did not prepare his complaint because of his blindness, that a friend, Mr. Keitt, asked one Allie Parks (phonetic) to type the complaint for the Complainant based on what Mr. Keitt thought had happened, and that Mr.Keitt signed the Complainant’s name on the complaint (N.T. 63-71).  This falsehood calls Mr. Keitt’s character in question and undermines his credibility.  Therefore, Mr. Keitt’s testimony should be ignored.



Therefore, I conclude that the Complainant has not carried his burden of proof and that he is responsible for the gas service at his home. 

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.



2.
Roosevelt Taylor has not carried his burden of proof.

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of Roosevelt Taylor against Philadelphia Gas Works at Docket No. C-2009-2140196 is dismissed for his failure to carry his burden of proof.

Date:
      January 11, 2011      


____________________________________








Ky Van Nguyen








Administrative Law Judge

� 	In Layne v. PGW, Docket No. F-00820471, n. 5 (Pa. PUC February 24, 2003), the Commission explained that Section 1312(a) of the Code, 66 Pa.C.S. §1312(a) is applicable for a refund suit, rather than the Section 3314 three-year statute of limitations.





� 	Section 332(a) of the Public Utility Code provides:





	“(a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.





� 	A day before this hearing, March 15, 2010, Mr. Keitt took pictures of the kerosene heaters, electric heaters, and an electric hot water heater in the Complainant’s basement (N.T. 20, 21).  These pictures were taken outside the period of unauthorized use of gas of March 4, 2005 and March 4, 2009.
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