BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Pamela Newman					:
							:
	v.						:	Docket No. C-2009-2134366
							:
Philadelphia Gas Works				:



INITIAL DECISION


Before
Dennis J. Buckley
Administrative Law Judge


HISTORY OF THE PROCEEDING


		On September 24, 2009, Pamela Newman (Complainant) filed a Complaint against Philadelphia Gas Works (Respondent or PGW) alleging that she was improperly billed by PGW in 2002 for gas service at her residence, and that the outstanding amount of the Complainant’s bill was improperly collected by PGW in 2009 when Complainant’s residential property was sold and PGW recovered $8,933.66 from the proceeds of that sale.  Complainant is now demanding that PGW refund the $8,933.66 to her.

		On October 26, 2009, PGW filed an Answer and New Matter denying the averments in the Complaint and citing a letter dated September 15, 2009, from the Commission’s Bureau of Consumer Services (BCS) to the Complainant advising the Complainant that the BCS has no authority with respect to this billing dispute under 66 Pa. C.S. § 1312(a).  PGW concluded by moving that the Complaint be dismissed.

		On November 3, 2009, Complainant filed a Response to PGW’s Answer and New Matter, again questioning the accuracy of PGW’s record keeping and renewing her demand for the return of $8,933.66.

		On September 24, 2010, this case was assigned to me as presiding officer, and a hearing notice was issued setting this case for a telephonic hearing on December 13, 2010.

		On November 16, 2010, I issued a standard Prehearing Order in this case.

		A telephonic hearing was held on December 13, 2010. Complainant appeared pro se, testified on her own behalf and introduced no exhibits.  Respondent was represented by counsel who presented no witness and introduced no exhibits.  Instead, counsel for PGW renewed the Motion for Dismissal.  That Motion was granted, pending the issuance of this Initial Decision, and the record in this matter was closed.

		On January 3, 2011, a hearing transcript of twenty pages was filed with the Office of the Secretary of the Commission.

FINDINGS OF FACT

		1.  Complainant owned the premises 5930 Arch Street, Philadelphia, Pennsylvania from circa 1998 until July 20, 2009.  (Complaint at 5-6).

		2.  During the period from 1998 until April 25, 2002, Complainant incurred an unpaid account balance for natural gas service from PGW of $8,933.66.  (Complaint at 6; PGW Answer at 3, ¶ 4).

		3.  There is no dispute that $8,933.66 is the amount that is the subject of this Complaint.

		4.  On April 25, 2002, PGW shut off Complainant’s gas service.  (PGW Answer at 3, ¶ 4).

		5.  On August 10, 2004, Complainant’s account balance of $8,933.66 went into write-off status.  (PGW Answer at 3, ¶ 4).

		6.  On July 20, 2009, Complainant sold her property at 5930 Arch Street, Philadelphia, Pennsylvania, and was apprised that the outstanding amount of her bill to PGW (i.e. $8,933.66) had been deducted from the proceeds of that sale and remitted to PGW pursuant to the Municipal Liens Law, Act 153 of May 16, 1923, P.L. 207; 53 P.S. §7101 et seq. (Complaint at 6, N.T. 7).

DISCUSSION

		PGW requested in its New Matter and again at hearing that the Complaint in this case be dismissed.  That Motion stands as a preliminary objection.  The Commission's Rules of Administrative Practice and Procedure permit the filing of preliminary objections.  52 Pa. Code § 5.101.  Commission procedure regarding the disposition of preliminary objections is similar to that utilized in Pennsylvania civil practice.  Equitable Small Transportation Interveners v. Equitable Gas Company, Docket No. C-00935435 (Order entered July 18, 1994).

		A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environmental Resources, 406 A.2d 1020 (Pa. 1979);  Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super. 1991).  The Commission has adopted this standard.  Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988).

		This case involves a dispute between the Complainant and PGW with respect to a delinquent account for natural gas service provided to the Complainant from 1998 until April 25, 2002.  The outstanding amount of $8,933.66 was remitted to PGW in 2009 by a title company under the Municipal Claim Lien Law after Complainant sold her property at 5930 Arch Street, Philadelphia, Pennsylvania.  What is specifically in dispute is the nature of communications between the Complainant and PGW, the timing of those communications, the calculation of the total account balance, and whether Complainant was apprised of the filing of any lien.  Ultimately, Complainant contends that she did not owe PGW $8,933.66 and seeks a refund of that amount.

		However, PGW has argued convincingly that the Commission lacks the jurisdiction to resolve this dispute.  In moving to dismiss the Complaint, PGW asserts that the amount owed by the Complainant for gas usage was ultimately collected under the Municipal Claim Lien Law[footnoteRef:1] and that the Commission has no jurisdiction over proceeds collected pursuant to that law.  PGW also contends that, in any event, resolution of the claim for a refund in this case is barred by the time limitations set forth in the Pennsylvania Public Utility Code (Code). [1: 	Act 153 of May 16, 1923, P.L. 207; 53 P.S. §7101 et seq.] 


		With respect to PGW's contention that the Commission lacks jurisdiction because the $8,933.66 was collected under the Municipal Claim Lien Law, it is clear as a matter of law that PGW, as a municipally owned gas utility, is authorized to collect for unpaid gas service to a particular address because Section 7101 of that law specifically defines "municipal claim" as: 

(1) the claim arising out of, or resulting from a tax assessed, service supplied, work done, or improvement authorized and undertaken, by a municipality, although the amount thereof be not at the time definitely ascertained by the authority authorized to determine the same, and a lien therefore be not filed but become fileable within the period and in the manner herein provided . . . .

		Providing gas service to properties in Philadelphia constitutes the supply of a service and authorizes the imposition of liens for non-payment. This authority has been recognized in other statutory enactments, including the Natural Gas Choice and Competition Act, 66 Pa. C.S.A. §2201 et seq., §2212(n) which specifically provides, "Nothing contained in this title shall abrogate the power of a city natural gas distribution operation to collect delinquent receivables through the imposition of liens pursuant to section 3 of the act of May 16, 1923 (P.L. 207, No. 153), referred to as the Municipal Claim and Tax Lien Law, or otherwise." 66 Pa. C.S.A. §2212(n).  The Natural Gas Choice and Competition Act defines "Natural Gas Distribution Company" to include a public utility or a city natural gas operation that provides natural gas distribution services and may provide natural gas service supplies.  The Natural Gas Choice and Competition Act reaffirms that a city natural gas operation, such as PGW, has the authority to file liens for natural gas service that it has supplied.  Thus, PGW is correct that the Commission lacks the jurisdiction to resolve this Complaint because to attempt to do so would contravene the provisions of the foregoing statutes and result in action contrary to their mandates.  For this reason, the Complaint must be dismissed.

		With respect to PGW's contention that Complainant's claim is barred by the time limitations set forth in the Code, 66 Pa. C.S. §3312(a) provides as follows: 

 § 1312. Refunds

(a) General rule.--If, in any proceeding involving rates, the commission shall determine that any rate received by a public utility was unjust or unreasonable, or was in violation of any regulation or order of the commission, or was in excess of the applicable rate contained in an existing and effective tariff of such public utility, the commission shall have the power and authority to make an order requiring the public utility to refund the amount of any excess paid by any patron, in consequence of such unlawful collection, within four years prior to the date of the filing of the complaint, together with interest at the legal rate from the date of each such excessive payment . . . .

		In addition, 66 Pa. C.S. 3314(a) provides:

§3314. Limitation of actions and cumulation of remedies

(a) General rule.-No action for the recovery of any. penalties or forfeitures incurred under the provisions of this part, and no prosecutions on account of any matter or thing mentioned in this part, shall be maintained unless brought within three years from the date at which the liability therefore arose, except as otherwise provided in this part.


		In the instant matter, the Complaint was filed on September 24, 2009, some four years and eleven months beyond the applicable statutory periods set forth above.  For this reason, the Complaint must be dismissed.

		For the reasons stated above, the Motion to Dismiss filed by Philadelphia Gas Works and reiterated at hearing is granted, and the formal Complaint filed by Pamela Newman  against Philadelphia Gas Works on September 24, 2009, at Docket No. C-2009-2134366 is dismissed in its entirety.


CONCLUSIONS OF LAW

		1. 	The Commission has jurisdiction over the parties in this proceeding.  66 Pa. C.S. § 701.

		2. 	The Commission lacks jurisdiction and authority to contravene the provisions of the Municipal Claim Lien Law, 53 P.S. § 7107 et seq. and/or the Natural Gas Choice and Competition Act, 66 Pa. C.S.A. § 2201 et seq.

		3.	Complainant's claim for a refund is barred by the limitations set forth in the Public Utility Code, 66 Pa. C.S. §§ 1312(a) and 3314(a).

ORDER


		THEREFORE,

		IT IS ORDERED:

		1.	That the Motion of Philadelphia Gas Works to Dismiss the Complaint of Pamela Newman against Philadelphia Gas Works at Docket No. C-2009-2134366 is granted.

		2.	That the Complaint of Pamela Newman against Philadelphia Gas Works at Docket No. C-2009-2134366 is hereby dismissed.

		3.	That this proceeding be marked closed.


Date:	January 19, 2011				___________________________________
							Dennis J. Buckley
								Administrative Law Judge
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