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Administrative Law Judge

HISTORY OF THE PROCEEDING

On July 27, 2010, Windell C. Wiggins (“Complainant”) filed a formal Complaint (“Complaint”) against PECO Energy Company (“PECO” or “Company” or “Respondent”) with the Pennsylvania Public Utility Commission (“Commission” or “PUC”).  Complainant claimed he never applied for PECO services.  Complainant was billed by PECO for electric services at 660 N. 33rd Street, Apt. 3, Philadelphia, Pennsylvania 19104 (“service address”).  Complainant stated the verification documents of employment and signature obtained by PECO are erroneous and forged.
On August 17, 2010, Tishekia Williams, Esquire, counsel for PECO, filed an Answer to this dispute for the Company.  PECO denied that the Complainant had incorrect charges on his bill and stated that the Complainant is responsible for an outstanding balance of $1,915.68.  According to PECO records the Complainant requested electric service at the service address on October 15, 2007.  Complainant’s identity was verified by PECO.  On January 15, 2008, in response to a request by Complainant, a payment plan was established pending income verification of Mr. Wiggins.  On March 25, 2008, Complainant was enrolled in  CAP (Customer Assistance Program).  Complainant’s account was discontinued on August 5, 2008, due to a new request for service.  Answer ¶ 4.  
PECO disputed the allegation that Complainant is an identity theft victim and implied proof of the same should be produced.  PECO requested that the Commission dismiss the Complaint.

A Hearing Notice dated August 5, 2010, notified the parties that an Initial In-Person Hearing was scheduled for Monday, November 22, 2010 at 10:00 a.m.  This Notice indicated that the case was assigned to the undersigned, Administrative Law Judge (“ALJ”). 

A Prehearing Order, dated August 24, 2010, provided procedural rules and guidelines for the proceeding and emphasized the following:

(1) a request to change the scheduled hearing should be sent at least five days prior to the hearing date;
(2) the request for a hearing change is to be in writing and sent to all parties of record; and 
(3) a caution that Complainant may lose the case if he does not take part in the hearing and present evidence on the issues raised. 

The evidentiary hearing convened as scheduled.  Ms. Williams was present accompanied by one witness.  The Complainant did not appear in the hearing room.  The undersigned ALJ waited approximately 15 minutes to allow for the Complainant to arrive at the evidentiary hearing.  The Complainant failed to appear.  Counsel for PECO moved for the Complaint to be dismissed due to failure to prosecute it.  
At approximately 10:35 a.m. the support staff for the undersigned ALJ was contacted as a gentleman had been sitting in a waiting area and had not had his Complaint announced to be addressed.  The Complainant stated that he had been in the building since about 9:40 a.m.  The undersigned ALJ directed that the In-Person Hearing be rescheduled because of the unfortunate experience of the Complainant.  
A Hearing Cancellation/Reschedule Notice dated November 22, 2010, notified the parties that an Initial In-Person Hearing was scheduled for Tuesday, February 8, 2010 at 10:00 a.m.  
The rescheduled Initial In-Person Hearing convened as scheduled.  Ms. Williams was present accompanied by one witness.  The Complainant did not appear in the hearing room.  The undersigned ALJ waited approximately 15 minutes to allow for the Complainant to arrive at the evidentiary hearing.  The Complainant failed to appear.  Counsel for PECO moved for the Complaint to be dismissed due to failure to prosecute it.  Both the undersigned ALJ and counsel for PECO checked the waiting area where Complainant waited during the previously scheduled hearing.  The waiting area was vacant.  This matter is ripe for decision.

FINDINGS OF FACT
1. On July 27, 2010, Windell C. Wiggins filed a Complaint with the Commission against PECO.  Complainant stated that he did not request electric service from PECO at the service address. 
2. A Notice dated November 22, 2010, for an Initial In-Person Hearing scheduled for February 8, 2011, was mailed to the Complainant. 

3. A Prehearing Order, dated August 24, 2010, advised the Complainant of the proper procedure to obtain a continuance to reschedule the hearing date.
4. None of the documents mailed to Complainant was returned to the Commission by the United States Postal Service as undeliverable.

5. Neither Complainant nor any counsel representing Complainant appeared at the scheduled hearing.

6. Complainant did not settle, request a continuance or withdraw his Complaint prior to the scheduled hearing date.

DISCUSSION

In this Complaint, Complainant denies that he ever requested electric service at the service address.  Consequently, Complainant implies that he is not responsible for the outstanding balance for electric service at the service address.  As the party seeking affirmative relief from the Commission, the burden of proof rests on the Complainant.  66 Pa.C.S. § 332(a).  

The issue in this proceeding is whether the Complainant sustained his burden of proof.  By failing to participate in the hearing, Complainant was unable to meet this burden.

Administrative agencies, like the Public Utility Commission, are required to provide due process to the parties appearing before them.  This requirement is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider v. Pa. PUC, 83 Pa. Commw. 306, 479 A.2d 10 (1984).  Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 165 Pa. Commw. 671, 645 A.2d 944 (1994).

A Hearing Notice was mailed to Complainant at the address listed on the Complaint approximately ten weeks prior to the scheduled hearing and was not returned to the Commission by the post office.  Therefore, Complainant is deemed to have received this document and had sufficient notice of the day, date and time of the scheduled hearing.  To date, there is no further information about Complainant regarding this hearing.  The failure to appear is unexcused. 

Once notice of a hearing and the opportunity to be heard has been provided, it is the responsibility of the parties to appear and participate in the hearing.  Craig Sentner v. Bell Telephone Co. of Pennsylvania, Docket No. F-00161106, Opinion and Order entered October 25, 1993.  Complainant waived the opportunity to participate in the hearing by failing to appear.  This case will be dismissed with prejudice.  52 Pa.Code § 5.245(a); Martin W. Jefferson v. UGI Utilities, Inc., 1995 Pa. PUC LEXIS 159.

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S. § 701.

2. As the Complainant, Windell C. Wiggins had the burden of proof and failed to carry that burden.  66 Pa.C.S. § 332(a).
ORDER

THEREFORE, 

IT IS ORDERED:

1.
That the motion by Tishekia Williams, Esquire on behalf of PECO Energy Company to dismiss the formal Complaint of Windell C. Wiggins at Docket No. C-2010-2190335 is granted.

2.
That the formal Complaint filed by Windell C. Wiggins against PECO Energy Company at Docket No. C-2010-2190335 is dismissed with prejudice for failure to prosecute.

3.
That the Secretary’s Bureau mark this matter closed.

Dated: February 9, 2011
_________________________________






Angela T. Jones






Administrative Law Judge
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