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HISTORY OF THE PROCEEDING



On July 9, 2010, Caroline Fellman (“Fellman” or the “Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against PECO Energy Company (“PECO” or the “Respondent”) alleging, among other things:  that the Respondent refused to put the electric service in her name; that the Respondent made her pay her daughter’s outstanding bill for service at 410 Lyceum Avenue; that her daughter died and left her to raise her two grandchildren; that her daughter left a $15,000 debt; that the Complainant lived at several addresses with her significant other before her daughter’s death; that the Complainant used the Lyceum Avenue address on her driver’s license and for her mail; and that the Respondent should refund the money she paid for her daughter’s bill because the Complainant was not living at the property when the electric service was used.



On July 29, 2010, the Respondent, through its counsel, filed an Answer.  In its Answer, the Respondent denied that there are incorrect charges on the Complainant’s bill.  The Respondent averred that the Complainant used and benefited from the service at 410 Lyceum Avenue in Philadelphia.  The Respondent stated that public records show that the Complainant has owned and been affiliated with the property since April 1994.  The Respondent stated that when the Complainant requested service in her name on June 29, 2010, she stated that her daughter, the ratepayer, had passed away.  The Respondent cited 66 Pa.C.S. § 1407(d) to justify its request for the Complainant to assume responsibility for the outstanding balance.  The Respondent averred that the Complainant failed to show that she resided at another location while the balance accrued.



By notice dated September 2, 2010, the hearing in this matter was scheduled for September 16, 2010, before Administrative Law Judge Christopher Pell.



By notice dated September 15, 2010, the hearing in this matter was rescheduled to October 1, 2010, and the judge was changed to the undersigned.



The initial hearing in this matter was held on October 1, 2010, in the Philadelphia Regional Office before Administrative Law Judge Cynthia Williams Fordham.  The Complainant, Caroline Fellman, testified in support of the complaint and sponsored one exhibit-a lease addendum dated May 18, 2009.  Tishekia Williams, Esquire, represented the Respondent.  The Respondent presented one witness, Richard Conway, a regulatory assessor for the Respondent, who sponsored three exhibits:  PECO Exhibit 1 – account statement for residential electric service at 410 Lyceum Avenue, Philadelphia, PA, from September 2008 through September 2010; PECO Exhibit 2 –Board of Revision of Taxes information for 410 Lyceum Avenue, Philadelphia, PA; and PECO Exhibit 3 –account history at 410 Lyceum Avenue, Philadelphia, PA.



The record in this case consists of 30 pages of transcripted testimony and four exhibits.  The record closed on November 1, 2010.

FINDINGS OF FACT



1.
The Complainant is Caroline Fellman, 410 Lyceum Avenue, Philadelphia, PA 19128.



2.
The Respondent in this proceeding is PECO Energy Company.



3.
The Complainant purchased the property at 410 Lyceum Avenue, Philadelphia, PA 19128 on April 20, 1994 (Tr. 11, 14, 19, 21; PECO Ex. 2, 3).



4.
The service at the Lyceum Avenue property was billed to the Complainant from April 1994 to June 2, 2004 (Tr. 14, 20; PECO Ex. 3).


5.
Electric service was established in the name of Leigh Fellman for the Lyceum Avenue property on June 2, 2004 (Tr. 13, 14; PECO Ex. 3).


6.
The Complainant’s name was added to the lease between Walter Kuczeriawenko and the Westover Companies effective May 18, 2009.  This lease was for the premises at 15 Glen Lane (Tr. 10; C. Ex. 1). 



7.
In May 2009 the account balance at the Lyceum Avenue property was $3,097.18 (Tr. 22; PECO Ex. 1).


8.
Leigh Fellman passed on June 4, 2010 (Tr. 7; PECO Ex. 3).


9.
Leigh Fellman lived at the Lyceum Avenue property from 1994 until her death (Tr. 6, 7, 13).



10.
A 10 day termination notice was issued on June 11, 2010 for a past due balance of $1,820.40.  The effective termination date was June 25, 2010 (Tr. 21; PECO Ex. 3).



11.
The Respondent’s representative called the Lyceum Avenue property in the evening on June 16, 2010, and the afternoon of June 17, 2010, to satisfy the 72 hour notice requirement (Tr. 21; PECO Ex. 3).



12.
The Complainant called the Respondent to initiate utility service in her name on June 29, 2010 at 9:09 a.m. (Tr. 7, 21; PECO Ex. 3).


13.
The Respondent terminated the service at the Lyceum Avenue property at 11:51 a.m. for the past due amount of $1,820.40 (Tr. 7, 8, 21, 23; PECO Ex. 3). 


14.
The Respondent rejected the Complainant’s service application because, based on public records, she was continuously associated with the service address since 1994 (Tr. 22).



15.
The Respondent required the Complainant to pay the past due amount to restore service (Tr. 22).


16.
The Complainant paid the Respondent $1,895.40 in July 2010.  The payment included the $1,820.40 balance and a $75.00 reconnection fee (Tr. 9, 22; PECO Ex. 1, 3). 



17.
On August 3, 2009, after the Respondent verified Leigh Fellman’s death, it transferred the service for the Lyceum Avenue property to the Complainant’s name (Tr. 9, 18, 19; PECO Ex. 1, 3).



18.
The Complainant paid the July and August 2010 bills in a timely manner (PECO Ex. 1).



19.
At the time of the hearing, the Complainant owed $128.09 for the current bill for service at 410 Lyceum Avenue, Philadelphia, PA 19128 (Tr. 18; PECO Ex. 1).

DISCUSSION



Pursuant to Section 332(a) of the Public Utility Code, 66 Pa. C.S. § 332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).



The record in this proceeding must be reviewed to determine whether the Complainant has satisfied her burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal’ value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainant presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).



In addition to determining whether the Complainant has satisfied her burden of proof, care must be exercised to insure that the Commission’s decision is supported by substantial evidence.  2 Pa. C. S. § 704.  The term “substantial evidence” has been defined by various Pennsylvania courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa.109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Cmwlth. Ct 23, 480 A.2d 382 (1984).



The Complainant denied that she is responsible for the bill in the amount of $1,820.40 for service to 410 Lyceum Avenue, Philadelphia, PA 19128 (Tr. 6-10).  



The Complainant testified that she purchased the property at 410 Lyceum Avenue, Philadelphia, PA 19128 in 1994 (Tr. 11, 14).  She stated that she and her daughter, Leigh Fellman, lived at the property (Tr. 13).  However, the Complainant testified that she moved from the Lyceum Avenue property around 2004 and lived with her significant other, Walter Kuczeriawenko (Tr. 10).  Her daughter and two grandchildren stayed at the Lyceum property (Tr. 6, 7). 


Leigh Fellman passed on June 4, 2010 (Tr. 7).  The Complainant testified that, after her daughter passed, she took the grandchildren to 15 Glen Lane and they went between the two houses to take care of business (Tr. 7).  The Complainant said that she started moving back into the Lyceum Avenue property on June 29, 2010 (Tr. 7). 



The Complainant testified that her daughter had just made an $800.00 payment to PECO in May 2010 (Tr. 7).  Therefore, the Complainant thought that the bill was current (Tr. 7).  On the morning of June 29, 2010, the Complainant called the Respondent to have the service switched to her name (Tr. 7).  Within two hours, her grandson, who was at the Lyceum Avenue property, called her to report that the electricity had been shut off (Tr. 7).  The Respondent informed her that she would have to pay her daughter’s outstanding bill before the service could be put in her name (Tr. 8, 9).  Since the service was terminated, she paid the Respondent $1,895.40 to have the service restored (Tr. 9, 22; PECO Ex. 1).


It is undisputed that the account was placed in the Complainant’s name on August 3, 2010 (Tr. 9, 18, 19).  



The Complainant requested that the Commission order the Respondent to refund her money because she should not be responsible for her daughter’s bill (Tr. 10).  The Complainant denied that she lived at the property after 2005 (Tr. 10, 14).  The Complainant said that the account was in her name from 1994 until she moved out (Tr. 13, 14).  Then the account was placed in the daughter’s name (Tr. 13, 14).  She said that the balance was zero when the account was transferred because she filed bankruptcy (Tr. 14, 15). 



The Complainant said that she lived with Mr. Kuczeriawenko in Fox Chase and then they moved to Drexelbrook Apartments in Drexel Hill (Tr. 10).  Mr. Kuczeriawenko’s name was the only name on the leases (Tr. 10).  She and Mr. Kuczeriawenko moved to Westover Village in February 2009 and her name was put on the lease in May 2009 (Tr. 10, 12, 13; C. Ex. 1).  She said that everything was in Mr. Kuczeriawenko’s name (Tr. 12).  


The Complainant testified that she continued to pay the mortgage at the Lyceum Avenue property but her daughter was responsible for paying the other bills (Tr. 11, 13).  The Complainant admitted that she continued to use the Lyceum Avenue address on her driver’s license (Tr. 11, 13).  She said that she did not change the address for her mail because she and Mr. Kuczeriawenko lived in apartments and they were usually not at home (Tr. 11, 12). 



Richard Conway, a regulatory assessor for the Respondent, testified that public records show that the Complainant purchased the Lyceum Avenue property in 1994 and that she has been affiliated with the property since that time (Tr. 19, 21; PECO Ex. 2).  


Mr. Conway explained that the Respondent provided the required termination notices in June 2010 before the service was terminated on June 29, 2010 (Tr. 21; PECO Ex. 3).



Mr. Conway testified that the lease provided by the Complainant is not sufficient to prove that she did not live at the service address (Tr. 23).  In addition, by May 2009, the month her name was added to the lease, the outstanding balance was $3,097.18 (Tr. 22; PECO Ex. 1).  Consequently, the Respondent’s position is that the Complainant has failed to provide evidence to show that she is not responsible for the bill.



The law relating to restoration of service is section 1407 of the Public Utility Code, 66 Pa.C.S. § 1407.  That section reads in relevant part:
§ 1407. Reconnection of service
(a) FEE.-- A public utility may require a reconnection fee based upon the public utility's cost as approved by the commission prior to reconnection of service following lawful termination of the service.
…

(c) PAYMENT TO RESTORE SERVICE.—

(1) A public utility shall provide for and inform the applicant or customer of a location where the customer can make payment to restore service.
(2) A public utility may require:
(i) Full payment of any outstanding balance incurred together with any reconnection fees by the customer or applicant prior to reconnection of service if the customer or applicant has an income exceeding 300% of the Federal poverty level or has defaulted on two or more payment agreements.  …

(ii) Full payment of any reconnection fees together with repayment over 12 months of any outstanding balance incurred by the customer or applicant if the customer or applicant has an income exceeding 150% of the Federal poverty level but not greater than 300% of the Federal poverty level.
(iii) Full payment of any reconnection fees together with payment over 24 months of any outstanding balance incurred by the customer or applicant if the customer or applicant has an income not exceeding 150% of the Federal poverty level. …
(d) PAYMENT OF OUTSTANDING BALANCE AT PREMISES.-- A public utility may also require the payment of any outstanding balance or portion of an outstanding balance if the applicant resided at the property for which service is requested during the time the outstanding balance accrued and for the time the applicant resided there.
(e) APPROVAL.-- A public utility may establish that an applicant previously resided at a property for which residential service is requested through the use of mortgage, deed or lease information, a commercially available consumer credit reporting service or other methods approved as valid by the commission.


In light of section 1407, 66 Pa.C.S. § 1407, the Respondent required the Complainant to pay the outstanding balance prior to restoring service (Tr. 18, 19; PECO Ex. 7). 



The Complainant admitted that she paid the mortgage for the Lyceum Avenue property.  In addition, the Lyceum Avenue address was on her driver’s license and she received her mail at the service address.  The Complainant stated that she lived at various places with her significant other, Walter Kuczeriawenko.  She did produce an addendum to a lease to support her statement that she lived at 15 Glen Lane.  No documents were submitted to prove that she lived at any other address.  However, since the document she submitted to show that she lived at 15 Glen Lane was only the addendum to the lease, the time period for the lease was not clear.  Furthermore, the Respondent showed that the balance was $3,097.18 by May 2009, the month that she was added to the lease.  Consequently, she did not sustain her burden of proving that she did not benefit from the electric service at the property.   



After reviewing the evidence presented in this matter, the undersigned has concluded that the Complainant failed to meet her burden of proving that she is not responsible for the bill.  No refund is due because she was responsible for the paying the outstanding balance prior to restoring service at 410 Lyceum Avenue.  Since the Respondent has placed the account in the Complainant’s name, the other relief that was requested has been satisfied. 


Accordingly, the complaint is dismissed in its entirety.

CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa.C.S. § 701.


2.
That the Complainant has the burden of proof in this matter pursuant to 66 Pa. C.S. § 332(a).



3.
That the Complainant failed to sustain her burden of proof. 

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by Caroline Fellman against the PECO Energy Company at Docket C-2010-2186751 is dismissed in its entirety.



2
That this record in this case is marked closed.

Date:
February 1, 2011


_________________________________________







Cynthia Williams Fordham







Administrative Law Judge
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