

BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Shenita Berry						:
							:
	v.						:	F-2009-2132663
							:
PECO Energy Company				:



INITIAL DECISION


Before 
Elizabeth H. Barnes
Administrative Law Judge


HISTORY OF THE PROCEEDING


This Decision dismisses a formal Complaint that Shenita Berry (Complainant) filed with the Pennsylvania Public Utility Commission (Commission) on September 15, 2009.  The Complaint is an appeal from a Bureau of Consumer Services (BCS) decision dated August 5, 2009, at BCS Case No. 2520304.   

Complainant averred that PECO Energy Company’s (PECO or Respondent) charges were above normal and the late fees every month made it impossible to pay her balance of $25,500.

On October 19, 2009, PECO filed an Answer denying that there are incorrect charges on Complainant’s account.  PECO averred Complainant has a history of account delinquency including many missed and late payments which have led to Complainant’s current balance of $26,722.44.  Further, PECO claims that Complainant has been enrolled in PECO’s Customer Assistance Program (CAP) since 2000.  Therefore, pursuant to 66 Pa. C.S. § 1405(c), Complainant is ineligible for a Commission-ordered payment agreement.     
A hearing regarding the issues in the Complaint was held before ALJ Charles E. Rainey on May 24, 2010.   On October 18, 2010, this case was assigned to me for the preparation of an Initial Decision. 

FINDINGS OF FACT

1.	Complainant is Shenita Berry, an adult individual residing alone at 1543 North 58th Street, Philadelphia, PA, 19131.  (N.T. at 15).

2.	Respondent is PECO Energy Company.

3.	Complainant has been enrolled in a CAP program since October 5, 2000, and she receives a 50% rate reduction on her first 650 kWh of electricity used each month.  (N.T. at 71-72; PECO Exhibit 2). 

4.	Complainant is on the most advantageous CAP program available to her. (N.T. at 73).

5.	Complainant also has had at least two payment agreements in the past which she defaulted upon.  The most recent payment agreement stated that the installment payments were to be $15.00 per month towards an outstanding amount of $7,467.46. (N.T. at 72 - 74; PECO Exhibit 3 and 5).

6.	Complainant’s current outstanding balance is approximately $26,722.44. 

7.	Complainant’s service was terminated for nonpayment of a past due balance of $25,158.90 on April 15, 2009, and Complainant filed an informal Complaint.  (N.T. at 47; PECO Exhibit 4).

8.	Complainant was required to pay $25,418.90 in order to have service restored.  PECO received a valid medical certificate regarding Complainant’s residence on April 20, 2009 and Complainant’s service was restored within 24 hours on April 21. Complainant was given a 30-day stay.  (N.T. at  51-52, 77; PECO Exhibit 4).

9.	On April 23, 2010, PECO conducted an investigation regarding Complainant’s high bill report and found that the meter was working properly and that Complainant’s usage of electric space heaters and her appliances justified the bills.  (N.T. at 21-23; PECO Exhibit 6).

10.	Complainant’s service was later terminated on September 28, 2009 for nonpayment of $26,289.26.  (N.T. at 53; PECO Exhibit 8; Complainant Exhibit 4).

11.	PECO received a medical certificate on September 29, 2009, and it reconnected service within 24 hours and placed a 30 day stay on Complainant’s termination on September 30, 2009.  (N.T. at 55).

12.	Complainant’s payments have been inconsistent and Complainant did not pay every month on her account. (N.T. at 64; PECO Exhibit 3).

13.	There was a Low Income Usage Reduction Program (LIURP) Energy Audit conducted by CMC Energy Services on October 16, 2009, which recommended the Complainant’s present Maximum Allowed Usage (MAU) was 1764 kWh/ $265 and that she could realistically reduce her usage to 1100 kWh/$165.  It was further recommended that she fix her primary heating system and not use her space heater due to safety and financial reasons.  PECO advised that space heaters are more expensive to operate than a primary heating system.   The LIURP audit stated that it cost Complainant approximately $428 for the use of her space heater, which used 2,855 kWh per month.  (N.T. at 92-93 and 117; PECO Exhibit 7). 

14.	Late fees in the amount of $2,605.41 are being waived by PECO.  PECO is in agreement with Complainant that $2,605.41 in late fees should be waived because a complaint was pending. (N.T. at 36-37, 64).  However the outstanding balance of $26,427.71 already excludes those late fees of $2,605.41. (N.T. at 39).  There is still $6,945.38 in late fees that PECO is requesting and these late fees are included in the outstanding balance.  (N.T. at 65).

15.	Although Complainant filed eight Chapter 13 bankruptcy petitions, beginning in 1993, PECO never forgave any debt as a result of those filings because the eight cases were dismissed.  (N.T. at 84-85; PECO Exhibit 9).

DISCUSSION

		In this billing dispute, the Complainant has the burden of proving by a preponderance of the evidence that (1) the number of occupants in the household has not changed, that (2) the potential for energy use was low (no change in the nature of gas or electric use or no addition of new appliances), and that (3) the Complainant’s billing history showed no previous abnormalities.  Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980), and Branham v. Philadelphia Electric Co., 54 Pa. PUC 120 (1980).  

		The Complainant in this proceeding has the burden of proof to show that the Respondent is responsible or accountable for the problem described in the complaint.  Patterson v. Bell Telephone Co. of Pennsylvania, 72 Pa. PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (1976).  The Complainant must establish her case by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  To meet her burden of proof, the Complainant must present evidence more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa.1950).  In this case, the Complainant appeals the BCS decision and requests a more affordable payment arrangement.
  
		By law, a public utility is entitled to receive payment for the service it provides.  Scaccia v. West Penn Power Co., 55 Pa. PUC 637 (1982).  Kea v. Peoples Natural Gas Co., 60 Pa. PUC 215 (1985); Mill v. Pa. Public Utility Comm’n, 447 A.2d 1100 (Pa. Cmwlth. 1982).  The Respondent has the right to bill and receive payment for the utility service actually supplied.  66 Pa.C.S. §1303.  Neal v. Philadelphia Gas Works, Docket No. Z‑00971874, (Order entered January 4, 2002); Angie’s Bar v. Duquesne Light Co., 72 Pa. PUC 213 (1990).  All customers are obligated to pay for utility service.  Otherwise, unpaid bills are included in the utility’s uncollectible expenses, which all of its remaining customers must pay.  Bolt v. Duquesne Light Co., Docket No. Z‑8712758 (Order entered April 8, 1988).  A payment arrangement, which prevents service termination as long as the Complainant complies with it, is a privilege, not a right.  Mandell v. Duquesne Light Co., Docket No. C-20030234, (Order entered March 17, 2004).  

		The Responsible Utility Customer Protection Act, 66 Pa. C.S. §§1401-1418 applies to this proceeding.  The Commission has the authority to establish a payment arrangement pursuant to 66 Pa. C.S. §1405(a), within the strict guidelines set forth in 66 Pa. C.S. §1405(b).  However, CAP rates must be timely paid and shall not be the subject of payment agreements negotiated or approved by the Commission.   66 Pa. C.S. § 1405(c).  Additionally, Section 1405 Specifically, Section 1405(c), (d), (e) and (f) address limitations on payment agreements as follows.

(c) CUSTOMER ASSISTANCE PROGRAMS. – Customer assistance program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the commission.

(d) NUMBER OF PAYMENT AGREEMENTS.—Absent a change in income, the Commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.  A public utility may, at its discretion, enter into a second or subsequent payment agreement with a customer.  

(e) EXTENSION OF PAYMENT AGREEMENTS.—If the customer defaults on a payment agreement established under subsections (a) and (b) as a result of a significant change in circumstance, the Commission may reinstate the payment agreement and extend the remaining term for an initial period of six months.  The initial extension period may be extended for an additional six months for good cause shown.



(f) FAILURE TO COMPLY WITH PAYMENT AGREEMENT. – Failure of a customer to comply with the terms of a payment agreement shall be grounds for a public utility to terminate the customer’s service.  Pending the outcome of a complaint filed with the Commission, a customer shall be obligated to pay that portion of the bill which is not in dispute and subsequent bills which are not in dispute. 

   
Complainant in the instant case has already been enrolled in CAP since 2000.  A substantial amount of her arrearage consists of CAP arrearage which is not subject to a Commission-ordered payment arrangement.  

		Further, Complainant did not sustain her burden of proving that her bills were incorrect or higher than what her usage reflects.  PECO conducted an investigation on April 23, 2009, which concluded that Complainant’s bills reflect her usage given the types of lighting, heating, and other appliances she is using in the home.  The LIURP Energy Audit Results further disaggregate Complainant’s average monthly usage by classification, and offers suggestions for reducing her consumption, thereby reducing her electric bills.   Specifically, the LIURP report notes that the electric space heater requires a lot of electricity and is contributing towards $428 in cost per month.  Her bills fluctuate dramatically from the Winter months to the Spring months because she is using electric space heater(s) in the Winter and she is not using them in the Spring.  Additionally, Complainant has electric air conditioners in the Summer months, so these appliances can account for fluctuations in Complainant’s electric bills.  Complainant lived alone during the period in question, so there has been no change in the number of persons living at the service premises. 

I find the testimony of David Voigtsberger to be persuasive.  Mr. Voigtsberger testified he is a high bill field investigator who investigated Complainant’s complaint of high bills.  He found that Complainant’s gas heater was broken and that Complainant used an electric space heater or heaters as her only source of heat which corresponds with her high fluctuations in electric bills.  Her bills are much higher in the winter because she uses an electric space heater or heaters for heat, and her bills are reduced in the Spring as the need for heat diminishes.  (N.T. 105 – 116; PECO Exhibits 6 and 7).  Mr. Voigtsberger further testified that Complainant’s meter was working correctly and that there was no foreign wire which would affect proper measurement of customer use.  (N.T. at 119-120).

		At the prehearing conference in this matter before ALJ Rainey on April 12, 2010, counsel for PECO stated that PECO agreed to waive unpaid late fees in the amount of $6,945.38 on the account, not including reconnection fees.  (April 12, 2010 N.T. at 5-6).  However, later at the hearing on May 24, 2010, PECO’s witness, Renee Tarpley, Senior Regulatory Assessor, testified Complainant is being held responsible for $6,945.38 in late fees which is included in the outstanding balance of $26,427.71.  (N.T. at 64-65). Ms. Tarpley testified that PECO followed proper protocol in assessing late fees.  PECO waived $2,605.41 in late fees incurred while the instant Complaint was pending before the Commission.  There is substantial evidence to support a finding that late fees were not assessed to Complainant’s account while a formal complaint was pending.  Because of Complainant’s poor payment performance, I do not believe the waiver of all late fees is appropriate in this case.  Further, I believe PECO should be instructed to calculate a corrected bill for unpaid electric service to the property in question, and Complainant should be allowed a definite time period within which to pay.   During the time a Complaint was outstanding, Complainant will not be held responsible for late fees. 

		Therefore, I find Respondent is entitled to full payment of the outstanding balance without a payment agreement because Complainant has defaulted on prior payment agreements, and she has had a CAP rate since 2000.  Pursuant to 66 Pa. C.S. § 1405(c), CAP rates are not subject to payment agreements negotiated or approved by the Commission.   









CONCLUSIONS OF LAW

1.	The Commission has jurisdiction over the parties and the subject matter of this proceeding. 66 Pa. C.S. §701.

		2.	Complainant has the burden of proof pursuant to 66 Pa. C.S. §332(a).

		3.	Complainant has not met her burden of proving that she is entitled to relief.  66 Pa. C.S. §332(a).

4.	The Responsible Utility Customer Protection Act, 66 Pa. C.S. §1401‑1418, applies to this proceeding.

5.	Customer assistance program rates are not subject to payment agreements negotiated or approved by the Commission.  66 Pa. C.S. §1405(c).

		


ORDER


		THEREFORE,

		IT IS ORDERED:

		1.	That the complaint filed by Shenita D. Berry against PECO Energy Company at Docket Number F-2009-2132663, is dismissed.

		2.	That the record at Docket No. F-2009-2132663 be marked closed.


Date:	January 27, 2011				________________________________								Elizabeth H. Barnes
							Administrative Law Judge
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