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HISTORY OF THE PROCEEDINGS


On August 27, 2010, Livingston C. Barker (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (Respondent).  Essentially, the Complainant requested that he be issued a payment agreement by the Commission.     


The Respondent filed an answer and new matter dated September 20, 2010 to the complaint.  It stated, among other things, that the Complainant was enrolled in the Respondent’s Customer Assistance Program (CAP program) on November 3, 2005, that he was removed from the CAP program on December 12, 2007 because he did not do the recertification paperwork and since July 1, 2009, he has been a member of the CAP program.   


The Respondent filed a Motion for Judgment on the Pleadings dated December 16, 2010.  In the motion, under 52 Pa. Code §5.102(a), the Respondent restated that the Complainant is a member of the Respondent’s CAP program and that, as such, the Complainant is not eligible for a Commission-issued payment agreement under Section 1405(c) of the Public Utility Code, 66 Pa. C.S. §1405(c), which provides that the Commission does not have authority to negotiate or approve a payment agreement.  It moved for judgment on the pleadings because the Complainant failed to state a claim on which a relief can be granted.


To date, the Complainant has not filed an answer to the motion.
DISCUSSION


Motion for judgment on the pleadings is authorized by Section 5.102(a) and (d) of the Commission’s regulations, 52 Pa. Code §5.102(a) and (d).  In part, Section 5.102(a) and (d) provides:    

   (a)  Generally.  After the pleadings are closed, but within a time so that the hearing is not delayed, a party may move for judgment on the pleadings or summary judgment.  A motion must contain a notice which states that an answer or other responsive pleading may be filed within 20 days of the date of service of the motion.
   
.  .  .

   (d)  Decisions on motions.  
1.  Standard for grant or denial on all counts.  The presiding officer will grant or deny a motion for judgment on the pleadings or a motion for summary judgment, as appropriate . . . 


Under these provisions, a party may file a motion for judgment on the pleadings to dismiss a complaint because the Commission lacks authority to adjudicate the subject matter, which motion must contain a notice to plead stating that an answer to the motion shall be filed within 20 days of the service of the motion.  


This practice is found at Rule 1034 of the Pennsylvania Rules of Civil Procedure.  Therefore, the court interpretation of the Rule will be used as guidelines in determining whether the motion above should be granted or denied.  Pennsylvania Public Utility Commission v. Williams, 53 Pa. PUC 552 (1979).  



For a court to grant a motion for judgment on the pleadings, the record must show that no facts are at issue and that the law is so clear that a trial would be a fruitless exercise.  All of the opposing party’s well-pleaded allegations are viewed as true but only those facts admitted by him may be considered against him.  Beardell v. Western Wayne School District, 91 Pa. Commonwealth Ct. 348, 496 A.2d 1373 (1985).


Here, the pleadings disclose the Complainant’s tacit admission that he is enrolled in the Respondent’s CAP program.  He did not file an answer to the Respondent’s allegations that he currently participates in its residential utility discount CAP program and receives a monthly discount on his utility charges.



In part, Section 1405 relating to Payment agreements, 66 Pa. C.S. §1405, provides as follows:

    (c)  Customer assistance programs. – Customer assistance program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the commission.



Under these provisions, a customer participating in a customer assistance program must pay the customer’s CAP rates and the Commission does not have authority to negotiate or approve an agreement even though it has jurisdiction over the parties and the subject matter.


Here, the Complainant has been a member of the Respondent’s CAP program since July 1, 2009, and therefore, he has to pay the CAP rates and is not entitled to an agreement negotiated or approved by the Commission.    


Because the facts are not in dispute and because the law on the subject of negotiating or approving an agreement is clear, a hearing on this complaint would be a futile exercise of the Commission’s quasi-judicial function.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of the complaint.


2.
The Commission does not have authority to negotiate or approve an agreement when a complainant is participating in a utility’s Customer Assistance Program.  66 Pa. C.S. §1405(c).
ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of Livingston C. Barker against PECO Energy Company at Docket No. F-2010-2196486 is dismissed for lack of authority to negotiate or approve an agreement when the Complainant is participating in the Respondent’s Customer Assistance Program.


2.
That the hearing scheduled for this complaint on February 2, 2011 be cancelled.

Date:
         January 11, 2011              

____________________________________








Ky Van Nguyen








Administrative Law Judge  
� 	The record of a motion for judgment on the pleadings consists of the pleadings and documents properly attached as exhibits.  Emery v. Metzner, 191 Pa. Superior Ct. 440, 156 A.2d 627 (1959).
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