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HISTORY OF THE PROCEEDING

On October 6, 2010, Barry Gray (complainant) filed a Formal Complaint (Complaint) against PECO Energy Company (PECO or respondent).  In his Complaint, the complainant indicated that his Complaint involved utility service provided to a different address than his mailing address, identified that account as belonging to Leon A. Gray and the service address as 118 East Richardson Avenue, Langhorne, PA 19047.  The complainant indicated that he would like a refund of a fee assessed by PECO because of PECO’s “incorrect assertion that power meter was tampered and company assessed fee.”  The complainant stated that “[w]e agree that the past due balance must be paid in full, but any and all fees associated with the tampering and shut-off penalties need to be waived and immediately credited against the account.”
On October 27, 2010, respondent filed an Answer and New Matter denying the material averments of the Complaint.  As New Matter, respondent argued that the Complaint identifies the complainant’s residence as 14008 Monticello Drive, Cooksville, Maryland 21723, that the Complaint relates to account number 7055500100 in the name of Leon A. Gray at the service address, that the named customer is a person other than the complainant, that the Complaint does not allege that the complainant is using or benefitting from service to the service address, that the Complaint does not set forth that the complainant has any interest in or beneficial usage of the electric service to the service address, that the Complaint does not allege that the complainant is an “aggrieved” person who has standing in a proceeding before an administrative agency, that PECO’s records do not indicate that complainant Barry Gray resides or uses or benefits from electric service provided to the service address or that he is authorized in any way to communicate with PECO regarding the account of Leon Gray, and that the complainant, who is not a PECO customer, does not possess the capacity to sue PECO on behalf of a third party when the complainant is not an aggrieved person and is not using or benefitting from service to the third party.  Also as New Matter, respondent argued that after it discovered unauthorized usage and meter tampering on June 22, 2010, PECO terminated service to the property by cutting service at the taps, that PECO subsequently applied a theft of service fee of $920 to the account, which fee is authorized by PECO’s residential electricity tariff, that PECO is entitled to charge customers a service reconnection fee in accordance with PECO’s residential tariff, and that PECO customer Leon Gray is responsible for the full amount of the unpaid balance due for electrical service on account number 7055500100 in addition to PECO’s required service restoration fee and the $920 theft of services fee.  
Respondent endorsed its Answer and New Matter with a Notice to Plead.  Complainant’s answer to respondent’s Answer and New Matter was due not later than November 16, 2010.  The complainant did not file a response to respondent’s New Matter.

Also on October 27, 2010, respondent filed a Preliminary Objection seeking dismissal of the Complaint on the grounds that the complainant lacks the capacity to sue pursuant to 52 Pa. Code § 5.101(a)(5).  In the Preliminary Objection, PECO argued that according to the Complaint, the complainant resides at 14008 Monticello Drive, Cooksville, Maryland 21723, that the Complaint relates to the account of Leon A. Gray at the service address, that the Complaint does 
not allege that the complainant is using or benefitting from service to the service address, that the Complaint does not set forth that the complainant has any interest in or beneficial usage of the electric service to the service address, that the Complaint does not allege that the complainant is an “aggrieved” person who has standing in a proceeding before an administrative agency, that under the Commission’s regulations at 52 Pa. Code §§ 1.21 – 1.22, individuals in contested proceedings may represent themselves or they may be represented by an attorney at law admitted to practice before the Supreme Court of Pennsylvania or by a certified legal intern, that the Complaint does not indicate that the complainant is an attorney admitted to practice law in Pennsylvania or a certified legal intern, that the Complaint relates to service provided to another individual at a different location from where the Complainant resides, that the complainant is not a PECO customer and does not possess the capacity to sue PECO on behalf of a third party when the complainant is not an aggrieved person and is not using or benefitting from service to the third party, and that the Commission’s regulations do not permit an individual to be represented in a contested proceeding by anyone other than an attorney at law or certified legal intern.  
Respondent endorsed its Preliminary Objection with a Notice to Plead.  Complainant’s answer to respondent’s Preliminary Objection was due not later than November 8, 2010. 
On November 8, 2010, the complainant, through his attorney, filed a response to respondent’s Preliminary Objection.  In the response, the complainant admitted that he resides at 14008 Monticello Drive, Cooksville, Maryland 21723.  He further responded that Leon A. Gray is his brother, that Leon Gray passed away on September 22, 2010, that he has capacity to sue because he is the owner in fee of the service address, that since he is the owner in fee of the service address he is benefitting from service to the service address, that he has standing as an “aggrieved person” in a proceeding before an administrative agency by virtue of being the owner in fee of the service address, and that he has retained an attorney to represent him in the matter before the commission.  As New Matter, the complainant attached a death certificate for Leon A. Gray and a deed showing that he has been the owner of the service address since 1994.
By hearing notice dated January 11, 2011, a hearing was scheduled for Monday, March 14, 2011 at 10:00 a.m. and the matter was assigned to me.  On January 11, 2011, I issued a Prehearing Order which set forth the procedure with respect to the granting of continuances and other procedural practices and requirements pertaining to the hearing.  The Respondent’s Preliminary Objection is ready for ruling.  
As explained in more detail below, the Complaint will be dismissed. 
FINDINGS OF FACT

1. The complainant in this proceeding is Barry Gray, who resides at 14008 Monticello Drive, Cooksville, Maryland 21723.
2. The respondent in this proceeding is PECO Energy Company.
3. On October 6, 2010, the complainant filed a Formal Complaint against PECO Energy Company regarding service to an account in the name of Leon A. Gray on account number 7055500100 provided to 118 East Richardson Avenue, Langhorne, PA 19047. 
4. The complainant is seeking a refund of a service restoration fee and a theft of services fee assessed by PECO against account number 7055500100.
5. PECO holds customer Leon Gray responsible for the full amount of the unpaid balance due for electrical service on account number 7055500100 in addition to PECO’s required service restoration fee and the $920 theft of services fee.
DISCUSSION



The filing of preliminary objections is permitted under Commission regulations.  52 Pa. Code §§ 5.101(a)(1)-(6).  Preliminary objection practice before the Commission is similar to Pennsylvania civil practice respecting preliminary objections.  Equitable Small Transp. Intervenors v. Equitable Gas Co., 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  



Commission regulations provide:

§ 5.101.  Preliminary objections.

   (a)
Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:


(1)
Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.


(2)
Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.


(3)
Insufficient specificity of a pleading.


(4)
Legal insufficiency of a pleading.


(5)
Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.


(6)
Pendency of a prior proceeding or agreement for alternative dispute resolution.

52 Pa. Code § 5.101(a).



As indicated above, PECO seeks dismissal based on the assertion that the complainant lacks the capacity to sue pursuant to 52 Pa. Code § 5.101(a)(5).  Respondent avers 
that that the complainant is not the customer of record for the service address, and that the complaint relates to the account at the service address in the name of Leon A. Gray, an individual other than the complainant.  It appears that PECO is confusing lack of capacity to sue with lack of standing.  The former refers to some personal disability of a party to bring an action.  Commonwealth ex re. Sheppard v. Central Penn National Bank, 31 Pa. Cmwlth. 190, 375 A.2d 874 (1977).  Examples of lack of capacity to sue include being an unemancipated minor, an adjudicated incompetent, and those subject to a statutory bar.


By claiming that Barry Gray is not the customer of record for service provided to 118 East Richardson Avenue, Langhorne, Pennsylvania, respondent is claiming that he lacks standing to bring forth the present Complaint.  However, a complainant’s lack of standing to file a formal complaint against a public utility is not included among the Commission’s limited bases for a preliminary objection because it is an affirmative defense, only properly raised as such in New Matter.  Cf., Jackson v. Garland, 424 Pa. Super. 378, 622 A.2d 969 (1993); see also Pa. R.C.P. 1030; 52 Pa. Code § 5.62(b).  In the present case, respondent did raise lack of standing as an affirmative defense in New Matter.  Specifically, in paragraph 14 of New Matter, PECO argued that “[t]he Complaint does not allege that the Complainant is an ‘aggrieved’ person who has standing in a proceeding before an administrative agency.”  Consequently, since respondent raised lack of standing in New Matter, I will treat its Preliminary Objection as a Motion for Judgment on the Pleadings filed pursuant to 52 Pa. Code § 5.102.  
Judgment on the pleadings is properly granted where the pleadings “show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law.” 52 Pa. Code § 5.102 (d)(1).  Since the time for filing an answer to PECO’s New Matter has run without the Complainant filing a reply, the undisputed facts in Respondent’s New Matter may be deemed admitted,  52 Pa. Code § 5.63(b), and the Motion for Judgment on the Pleadings can be considered.
A line of case law makes it clear that the complainant must have suffered an injury in order to bring a complaint: 

“A party seeking judicial resolution of a controversy in this Commonwealth must, as a prerequisite, establish that he has standing to maintain the action.  Nye v. Erie Insurance Exchange, 504 Pa. 3, 5, 470 A.2d 98, 100 (1983)) (citation omitted).  In William Penn Parking Garage, Inc. v. City of Pittsburgh, 464 Pa. 168, 346 A.2d 269 (1974), we noted that the core concept, of course, is that a person who is not adversely affected in any way by the matter he seeks to challenge is not “aggrieved” thereby and has no standing to obtain a judicial resolution of his challenge. . . . We observed in William Penn Parking that what is necessary to render a person aggrieved is that the party has a substantial, direct and immediate interest in the claim sought to be litigated.


A ‘substantial’ interest is an interest in the outcome of the litigation which surpasses the common interest of all citizens in procuring obedience to the law.  A ‘direct’ interest requires a showing that the matter complained of caused harm to the party’s interest.  An ‘immediate’ interest involves the nature of the causal connection between the action complained of and the injury to the party challenging it . . .  South Whitehall Township Police Service v. South Whitehall Township, 521 Pa. 82, 86-87, 555 A.2d 793, 795 (1989)(citations omitted).”  Bergdoll, et al. v. Kane, et al., 557 Pa. 72, 731 A.2d 1261, 1268 (1999).     



The standard set by William Penn Parking Garage is applicable to Commission cases.  See Courier Express, Inc. v. F.L. Shaffer Company, Inc., PUC Docket No. C-892462 (Commission Opinion and Order entered August 30, 1990).

In the present case, the complainant filed a complaint against PECO Energy Company that involves service to a home he has owned since April 1994.  However, it is clear from both his Complaint and answer to PECO’s Preliminary Objection that he lives in Maryland, that his brother lived at the service address and that his brother was the PECO customer of record for service at that address.  It is also clear from paragraph 25 of PECO’s New Matter, to which the complainant did not respond, that PECO holds Leon Gray, the customer of record, 
“responsible for the full amount of the unpaid balance due for electrical service on account number 7055500100 in addition to PECO’s required service restoration fee and the $920 theft of services fee,” and that PECO is not seeking payment from the complainant for the unpaid balance or the restoration and theft of services fees.  Since the company is not seeking payment for these amounts from the complainant, I conclude that he does not have a substantial, direct and immediate interest in the matter and, therefore, lacks standing to file the present Complaint against respondent.  Accordingly, the Complaint will be dismissed in its entirety.

Section 703 of the Public Utility Code, 66 Pa. C.S.A. § 703(b), provides that the Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  See also 52 Pa. Code § 5.21(d).  The public interest does not require a hearing in this case.  A hearing in this case would be a fruitless exercise and therefore is not necessary or in the public interest.

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the subject matter of this proceeding.

2. Commission regulations provide for the filing of Motions for Judgment on the Pleadings.  52 Pa. Code § 5.102.
3. Judgment on the pleadings is properly granted where the pleadings show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law.  52 Pa. Code § 5.102(d)(1).

4. A party seeking judicial resolution of a controversy in this Commonwealth must, as a prerequisite, establish that he has standing to maintain the action.  Nye v. Erie 
Insurance Exchange, 504 Pa. 3, 5, 470 A.2d 98, 100 (1983); William Penn Parking Garage, Inc. v. City of Pittsburgh, 464 Pa. 168, 346 A.2d 269 (1974).
5. What is necessary to render a person aggrieved is that the party has a substantial, direct and immediate interest in the claim sought to be litigated.

6. A “substantial” interest is an interest in the outcome of the litigation which surpasses the common interest of all citizens in procuring obedience to the law.  A “direct” interest requires a showing that the matter complained of caused harm to the party’s interest.  An “immediate” interest involves the nature of the causal connection between the action complained of and the injury to the party challenging it . . .  South Whitehall Township Police Service v. South Whitehall Township, 521 Pa. 82, 86-87, 555 A.2d 793, 795 (1989)(citations omitted).”  Bergdoll, et al. v. Kane, et al., 557 Pa. 72, 731 A.2d 1261, 1268 (1999).

7. The Commission may dismiss a complaint without a hearing if a hearing is not necessary in the public interest.  66 Pa.C.S.A. § 703(b).

ORDER

THEREFORE,

IT IS ORDERED:

1. That the Motion for Judgment on the Pleadings filed by PECO Energy Company in the case captioned Barry Gray v. PECO Energy Company at Docket No. C-2010-2203085 is granted; 
2. That the Complaint filed by Barry Gray against PECO Energy Company at Docket No. C-2010-2203085 is dismissed for lack of standing; 

3. That the hearing in this matter, scheduled to be held on Monday, March 14, 2011, is cancelled; and  

4. That the record at Docket No. C-2010-2203085 be marked closed.
	Date:
	February 15, 2011
	
	

	
	
	
	Christopher P. Pell
Administrative Law Judge


� 	52 Pa. Code § 5.63(b) provides that “[f]ailure to file a timely reply to new matter may be deemed in default, and relevant facts stated in the new matter may be deemed to be admitted.”
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