BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Peter Coppola
:




:

v.




:
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:

PECO Energy Company
:

INITIAL DECISION

Before

Angela T. Jones

Administrative Law Judge

HISTORY OF THE PROCEEDING
On or about July 9, 2010, Peter Coppola (“Complainant”)
 filed a formal Complaint (“Complaint”) against PECO Energy Company (“PECO” or “Company” or “Respondent”).  Complainant alleged that there were incorrect charges on his electric bill for 2848 S. 17th Street, 1st Floor, Philadelphia, Pennsylvania 19145 (“service address”).  Complainant also provided information that numerous times he requested the meter to be changed.  PECO finally changed the meter and subsequently requested a security deposit in the amount of $1,500 for frequent late payments of amounts due.  Complainant also questioned the lack of communication from the serviceman from PECO that changed the meter.  
On July 29, 2010, Tishekia Williams, Esquire, counsel for PECO, filed an Answer to the Complaint stating that the ratepayer is a commercial customer receiving electric service as A&S Deli at the service address.  Respondent stated that Complainant was responsible for an outstanding balance which included $350 due as a revenue protection meter tampering fee.  On March 9, 2010, PECO conducted a field investigation and discovered evidence of meter tampering at the service address.  The PECO technician made repairs and installed a new meter.  On April 14, 2010, PECO billed the Complainant $350 as a tampering investigation fee and back-billed the account from April 2, 2008, through March 9, 2009, based upon actual readings from the new meter.  The total back-billed amount was $5,271.36.  On April 29, 2010, PECO verified that the new meter was operating properly.  PECO requested that the Complaint be dismissed.
A Hearing Notice dated November 4, 2010, scheduled an Initial Hearing for Tuesday, January 4, 2011.  The Hearing Notice also indicated the presiding officer as Administrative Law Judge (“ALJ”) Angela T. Jones.  The undersigned ALJ issued a Prehearing Order dated November 10, 2010, which, among other things, stated that Complainant must be represented by counsel because the ratepayer of record is a commercial entity.  The undersigned ALJ directed that a Notice of Appearance be filed with the Commission no later than December 29, 2010, as sufficient evidence that Complainant was appropriately represented by counsel.  
fillin "Time" \d ""By telephone call on December 30, 2010, Mr. Coppola, Complainant, requested that this matter be rescheduled.  More specifically Mr. Coppola stated that he had a death in the family.  Mr. Coppola represented that he contacted counsel for PECO, Ms. Williams, who did not oppose the request. 
By Order dated December 30, 2010, the undersigned ALJ granted the requested continuance.  However, the undersigned noted that the Complainant was directed to provide evidence of an attorney to represent A&S Deli by December 28, 2010, and the undersigned ALJ had not received such evidence.  The undersigned gave Complainant a new deadline to provide evidence of counsel no later than January 14, 2011.  The undersigned cautioned the Complainant that failure to provide said evidence may be detrimental to the Complainant’s interests.  A Hearing Cancellation and Reschedule Notice dated January 3, 2011, rescheduled the Initial Hearing for Friday, February 4, 2011.  

On February 4, 2011, the Initial Hearing convened as scheduled.  Complainant was present with the intent to represent A&S Deli.  Ms. Williams was present representing PECO and was accompanied by three witnesses.
The undersigned asked if the Complainant received the Prehearing Orders dated November 10, 2010 and December 30, 2010.  Complainant confirmed that he did receive the Orders.  Complainant confirmed that he was not an attorney and stated that he is just a small business and cannot afford an attorney.  Complainant admitted that he did not carefully read the Prehearing Orders mentioned and requested a continuance.  PECO opposed the continuance request as they were prepared to proceed with the evidentiary hearing.  The continuance request was denied.  Complainant pleaded that he was not knowledgeable of the proceedings before the Commission and was unaware that they were formal.  Complainant apologized to the undersigned, the Commission and PECO for not being more diligent in this proceeding.  The undersigned stated that the proceeding was adjourned and a written decision would be issued subsequently.   
In the afternoon of February 4, 2011, subsequent to the Initial Hearing, Complainant sent by facsimile correspondence that requested reconsideration of the continuance request because, “I felt they were suing me as an individual not my business.”  The Complainant confirmed in the request that he failed to fully read the Prehearing Orders noted by the undersigned above.  The undersigned sent the reconsideration request to opposing counsel and the Commission’s Secretary’s Bureau as part of the record for this proceeding.  The continuance request is denied as explained below.  This matter is ripe for decision.
FINDINGS OF FACT

1. Complainant is Peter Coppola, President of A&S Deli on 2848 S. 17th Street, 1st Floor, Philadelphia, Pennsylvania 19145.  Complaint ¶ 1, 9.
2. Respondent is PECO Energy Company, a jurisdictional public utility providing utility service in the Commonwealth of Pennsylvania. 
3. Complainant received electric service from PECO at the service address.  Complaint ¶ 1, 3.
4. On July 9, 2010, Complainant filed a Complaint with the Commission against PECO alleging incorrect charges were on his utility bill.  Complaint ¶ 4A. 

5. On July 29, 2010, Respondent filed an Answer stating the ratepayer at the service address was a commercial customer, A&S Deli, and in compliance with the Commission’s rules and regulations should be represented by counsel.  Respondent requested that the presiding officer order Complainant to be represented by counsel by a certain date.  Answer at 1 ¶ 4 and at 3.

6. By Order dated November 10, 2010, the undersigned ALJ directed that Complainant provide evidence of legal representation by filing with the Commission a Notice of Appearance of an appropriate attorney by December 28, 2010, for an Initial Hearing scheduled for January 4, 2011.    
7. By Order dated December 30, 2010, the undersigned ALJ granted Complainant’s request to reschedule the hearing and extended the deadline for evidence of legal representation of Complainant by an appropriate attorney to January 14, 2011.  
8. To date, Complainant has failed to obtain legal counsel and thus has failed to file evidence of the same.
9. Complainant sent by facsimile dated February 4, 2011, a request for a continuance.
DISCUSSION

In the present case, the Complainant, Peter Coppola, has failed to comply with the Prehearing Orders by the undersigned ALJ dated November 10, 2010 and December 30, 2010.  Complainant was ordered to file a Notice of Appearance at this Docket as evidence that appropriate legal representation was obtained.  The undersigned ALJ did not enforce the Order by the deadline but waited until the scheduled evidentiary hearing to confirm that the Complainant did not dispute that (1) A&S was the commercial entity and the customer of record, and (2)  the Complainant did not have an attorney to represent the interests of the commercial entity.

According to Commission records, as of February 4, 2011, Complainant has not filed a Notice of Appearance and Complainant did not dispute this fact.  Complainant contends that he failed to appreciate the procedure of this agency and he thought that he was being, “su[ed] … as an individual not my business.”  Complainant’s Correspondence dated February 4, 2011.  The issue in this proceeding is whether the Complainant’s failure to act in compliance with a Commission Order warrants dismissal of the Complaint.


Failure to comply with a presiding officer’s order directing an action to be taken can warrant the dismissal of a formal complaint.  Snyderville Community Development Corp. v. Philadelphia Gas Works, Docket No. C-20055032, (Opinion and Order entered July 31, 2006) at 10.  “An ALJ’s Orders must be complied with, and such a lack of compliance presents a sufficient basis to dismiss the Complaint without a hearing.”  Id, citing, Treffinger v. PPL Electric Utilities Corp., C-2027978, 2003 Pa. PUC LEXIS 3 (March 3, 2003), see also, Application of Black Diamond Cab Co., Docket No. A-00122566 (Order entered December 1, 1966).


The Complainant failed to file a Notice of Appearance of an attorney or appropriate legal representative as ordered by the undersigned ALJ in the November 10, 2010 Order and the December 30, 2010 Order.  The Complainant does admit that he failed to read these Orders in their entirety.  See, Complainant’s Correspondence dated February 4, 2011.  Not only did the undersigned ALJ extend the original deadline through a second Order, but the ALJ did not implement the Orders until the scheduled hearing date which was approximately three weeks beyond the deadline of the second Order.  This action by the undersigned ALJ afforded the Complainant additional time to comply with the directive to find legal representation. 
The failure to comply with the undersigned ALJ’s Orders is not reasonable or excused.  Failed compliance with a Commission Order is sufficient basis to dismiss the Complaint without a hearing.  

Additionally, on February 4, 2011, Complainant sent a letter to request a continuation of this proceeding after the scheduled hearing was adjourned.  The Complainant states that his conduct was inexcusable in that he did not read the Prehearing Orders dated November 10, 2010 and December 30, 2010 in their entirety.  Complainant simply implores to be heard on this dispute.  Complainant does apologize for wasting everyone’s time.
Pursuant to 52 Pa.Code § 1.15(b), a request for a change of the scheduled hearing date must be submitted by motion in writing to all parties of record and filed no later than five (5) days prior to the hearing with the Commission.  The motion must state the facts upon which the request rests.  
The rescheduling request by the Complainant is both untimely and not in the proper form.  The request can be denied on procedural grounds because it does not comply with Commission regulations.  Moreover, the Complainant does not provide a reason for the request outside of his failure to read the Orders in their entirety.  The Complainant has not provided any additional rationale for the request.  This circumstance is unfortunate for the Complainant and I accept his apology.  However, I find that the rationale provided by the Complainant to reschedule the proceeding is without good cause.       
CONCLUSIONS OF LAW


1.
The party filing the Complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa.C.S. § 332(a).  



2.
The Commission has jurisdiction over the parties to and the subject matter of this proceeding.  66 Pa.C.S. § 701.
3. A presiding officer’s orders must be complied with, and such a lack of compliance presents a sufficient basis to dismiss a complaint.  Treffinger v. PPL Electric Utilities Corp., Docket NO. C-20027978, 2003 Pa. PUC LEXIS 3 (Order entered March 3, 2003); Snyderville Community Development Corp. v. Philadelphia Gas Works, Docket No. C-20055032, (Opinion and Order entered July 31, 2006); Application of Black Diamond Cab Co., Docket No. A-00122566 (Order entered December 1, 1966).
4. A request for a continuance should be made in the form of a motion and should be filed at least 5 days prior to the scheduled hearing.  52 Pa.Code § 1.15(b).  Complainant’s request to reschedule does not comply with Commission regulations and does not provide good cause to be granted.
ORDER



THEREFORE,



IT IS ORDERED:

1. That the request to continue the formal Complaint of Peter Coppola v. PECO Energy Company at Docket No. C-2010-2186754 filed by Peter Coppola dated February 4, 2011, is denied.

2. That the formal Complaint filed by Peter Coppola against PECO Energy Company at Docket No. C-2010-2186754 is dismissed sua sponte for failure to comply with the presiding Administrative Law Judge’s Orders.
3. That the Secretary’s Bureau shall mark the record at Docket No. C-2010-2186754 closed.

Date: February 8, 2011


















Angela T. Jones









Administrative Law Judge
	� 	Mr. Coppola signed the Complaint as the president but did not reveal the entity for which he held the office of president.
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