BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Marko Maylack					:
							:
	v.						:		C-2010-2183903
							:
Consolidated Communications of Pennsylvania	:
Company, LLC					:



INITIAL DECISION


Before
John H. Corbett, Jr.
Administrative Law Judge


HISTORY OF THE PROCEEDING


		On June 24, 2010, Marko Maylack (“Complainant”) filed a complaint with the Pennsylvania Public Utility Commission (“Commission”) alleging, inter alia, that employees of Consolidated Communications of Pennsylvania Company, LLC (“Respondent”) negligently severed a cable television line while repairing an underground telephone line at his residence on June 4, 2010.  For relief, he seeks damages of $1,905.00, imposition of a fine and termination from employment of the employees responsible for the wrongdoing.  On July 15, 2010, Respondent answered the complaint and filed preliminary objections.  On July 21, 2010, Complainant replied to the preliminary objections.

		I received this case assignment on September 16, 2010.  On September 28, 2010, an Interim Order was issued granting in part and denying in part the Respondent’s preliminary objections.  The Interim Order granted the preliminary objections to the extent that they sought to dismiss the Complainant’s request for monetary damages.  In all other respects, the preliminary objections were denied.  A standard Prehearing Order was issued on the same day.
		A telephonic hearing convened on December 7, 2010.  The Complainant appeared pro se.  Jennifer M. Caron, Esq. represented the Respondent.  The Complainant proffered two exhibits for admission into the record.  The Respondent submitted nine exhibits.  The hearing generated 128 pages of notes of testimony.  Neither party filed a brief.  The record closed on January 6, 2011.

FINDINGS OF FACT

1. The Complainant is Marko Maylack, who resides at 600 Jennifer Drive, Cranberry Township, Pennsylvania 16066 (N.T. 9-10).

2. The Complainant is an attorney (N.T. 10).

3. The Respondent is Consolidated Communications of Pennsylvania Company, LLC, which provides residential telephone service to the Complainant at the foregoing address (N.T. 10, 17, 40).

4. The Complainant receives cable television service from Armstrong Cable Services (“Armstrong”) (N.T. 12).

5. The Complainant states that he has experienced trouble with his telephone service for several years (N.T. 10).

6. On May 21, 2010, the Respondent tested the Complainant’s underground telephone line from the pedestal near the street to his house and detected a problem.  It then installed a temporary above ground line to see if this alleviated the problem on May 24, 2010 (N.T. 10, 21-22).

7. After confirming with the Complainant that replacing the underground telephone line from the pedestal to the house would indeed correct the problem, the Respondent 


contacted Pennsylvania One Call to mark the Complainant’s lawn for underground utilities (N.T. 10-11, 22).

8. The Complainant states that due to the delay in Respondent’s return to install the underground telephone line, Pennsylvania One Call was contacted again and marked his lawn a second time (N.T. 10-11, 22).

9. On the morning of June 4, 2010, Respondent’s crew arrived at the Complainant’s residence to install the underground telephone line (N.T. 10-11).

10. While installing the new underground telephone line, the Complainant claims the Respondent’s crew severed his cable television line (N.T. 11-12, 23-24).

11. The Complainant immediately confronted the Respondent’s crew and demanded that they fix his cable television line.  They declined saying they could not do so, but they did call Armstrong to come and make repairs (N.T. 11-12).

12. The Respondent’s crew finished their work, filled in the trench and left (N.T. 11-12, 23).

13. Within 15 to 20 minutes after the Respondent’s crew departed, a crew from Armstrong arrived to make the repairs, which took several hours; altogether, the Complainant estimates he was without cable television service for about six hours (N.T. 13, 23‑24).

14. Armstrong never charged the Complainant for the repairs to its cable television line (N.T. 24).

15. The Complainant claims the repeated digging damaged his yard and some of it was outside the Respondent’s right-of-way (N.T. 13; 16-17, 27-38; Complainant’s Exh. 1).

16. The Complainant never repaired his lawn (N.T. 26).

17. On June 9, 2010, the Complainant sent an email to a Respondent’s representative, Gabe Waggoner, in Texas demanding payment for the damage to his yard (N.T. 13-14; Complainant’s Exh. 2).

18. A few hours later on June 9, 2010, the Complainant received a visit from the Cranberry Township Police, saying that they had received a report that the Complainant had threatened the Respondent’s crew on June 4, 2010 (N.T. 14, 26-27).

19. On June 10, 2010, the Complainant spotted the Respondent’s truck in front of his house and someone in the Respondent’s uniform on his deck and his neighbor’s driveway taking photographs of the Complainant’s property (N.T. 14-17, 38).

20. From the beginning of 2010 to June 4, 2010, the Complainant states he has contacted the Respondent “at least ten to twelve” times to report issues relating to his telephone service; since June 4, 2010, he has called the Respondent another “six to seven” times (N.T. 21, 26).

21. Gabe Waggoner is the Director of the Respondent’s Network Service Center.  He oversees the enterprise-wide provisioning centers, repair call centers, technical support call centers and field technician dispatch centers (N.T. 39-40).

22. The account for telephone service to 600 Jennifer Drive is in the name of the Complainant’s wife, Samantha Maylack, who has been a customer of the Respondent since October 2002 (N.T. 40).

23. The Respondent provides the Complainant with traditional, residential voice line and 3 MB DSL service, call forwarding, caller ID, call waiting, unlimited long distance and voicemail packages (N.T. 40).

24. Over the years, the Respondent has received “numerous” contacts from the Complainant in various departments, including Customer Service, Credit and Collections, Repairs, and Technical Support (N.T. 40-41).
25. On May 21, 2010, the Complainant contacted the Respondent via email to report that he was experiencing telephone calls going directly to voicemail at times and he was hearing static on the line (N.T. 43).

26. On May 24, 2010, Respondent’s field technician dispatched to the premises found a problem with the underground service line and installed a temporary above ground telephone line to the Complainant’s residence (N.T. 43, 54).

27. Later in the day on May 24, 2010, one of Respondent’s repair managers called the Complainant, who confirmed that the trouble issues had been resolved (N.T. 44).

28. On May 25, 2010, one of the Respondent’s linemen, Les Harvey, went to the Complainant’s premises to conduct a follow-up test and confirm that the temporary above ground telephone line had resolved the service trouble issues.  He decided that replacement of the temporary line with a permanent underground line would be appropriate (N.T. 44-45, 64).

29. On June 3, 2010, the Complainant emailed Mr. Waggoner to inquire when the permanent underground line would be installed.  Upon checking, Mr. Waggoner emailed the Complainant to inform him that installation of the new service line was scheduled for the next day (N.T. 44).

30. At 8:32 a.m. on June 4, 2010, the Complainant emailed Mr. Waggoner to thank him for sending a crew to repair his service line (N.T. 45, 50).

31. At 10:32 a.m. on June 4, 2010, the Complainant emailed Mr. Waggoner to retract his “thank you” and he called Les Harvey “an idiot” (N.T. 45).

32. At 10:40 a.m. on June 4, 2010, the Complainant again emailed Mr. Waggoner stating that the Respondent’s crew had severed his cable television line and he was demanding that “if [Respondent] didn't fire the technician, he was going to immediately start filing suits to keep [Respondent’s] lawyers busy for a long time to come.”  He also requested that Mr. Waggoner immediately call him to resolve this situation (N.T. 45).
33. Mr. Waggoner promptly called the Complainant and they had a lengthy conversation, during which the Complainant became increasingly agitated and began yelling derogatory remarks about Les Harvey, who was a lineman and part of the Respondent’s crew sent to make the repairs on the Complainant’s service line.  Supposedly, the Complainant stated, “You don't know how close I was to getting a .357 and putting a shell through Les’ head” (N.T. 45-46, 57).

34. Continuing on, Mr. Waggoner attempted to steer the conversation in a more constructive direction.  He again apologized and when asked what else could be done, the Complainant responded that Mr. Waggoner could bring Les Harvey to the Complainant’s residence so the Complainant could see the Respondent fire him.  Mr. Waggoner replied that he would not engage in conversations with the Complainant dealing with employer/employee relations.  The Complainant then stated that if Les Harvey “ever stepped foot on his property again, he would consider it trespass and take appropriate action.”  Mr. Waggoner again apologized and offered assistance with any reasonable landscaping or restoration efforts.  Contradicting himself, the Complainant stated that the Respondent could “send that guy over here to do it, so I can stand behind him and hit him with a shovel.”  Mr. Waggoner reiterated his contact information and told the Complainant he knew how to contact him.  The Complainant said he would be billing the Respondent for his time and perceived damages, and the call ended (N.T. 46-47, 57).

35. On June 9, 2010, the Complainant called Mr. Waggoner to confirm his business address so he could send a bill for damages.  The Complainant continued to make hostile statements about Les Harvey, stating that “It was all I could do to keep from shooting that guy in the head, since I know I could get myself off on a temporary insanity plea.”  Mr. Waggoner replied that he was not going to debate the issue with the Complainant.  He reiterated his contact information and told the Complainant that he should feel free to send any documentation that he pleased.  The Respondent would review it and respond appropriately.  The call then ended (N.T. 47-48, 56-57).



36. At 12:39 p.m. on June 9, 2010, the Complainant emailed Mr. Waggoner with the billing information for his perceived damages (N.T. 48, 56-58).

37. Concerned about the specific threats that were made for a second time against Les Harvey, Mr. Waggoner contacted the Senior Manager of the Respondent’s Field Operations in Pennsylvania.  Together, they agreed to contact the Cranberry Township Police Department to at least notify them of the situation and seek advice.  During a conference call at 2:35 p.m., the police recommended that the Respondent file a report and press charges.  They declined to press charges, but Mr. Waggoner did submit a statement to the police on June 10, 2010 and they requested that a police officer talk to the Complainant (N.T. 48‑51, 58-59, 61-62; CCI Exh. 1).

38. Mr. Waggoner denies filing the police statement to harass or intimidate the Complainant (N.T. 50).

39. Mr. Waggoner had never before filed a statement with a police department relating to a customer (N.T. 52).

40. The Cranberry Township Police Department generated a police report concerning the situation (N.T. 51-52; CCI Exh. 2).

41. Mr. Waggoner opines the Respondent has always provided the Complainant with reasonably continuous telephone service without unreasonable interruptions or delay, it has acted properly and reasonably to address the Complainant’s concerns, and it has furnished and maintained adequate, efficient, safe and reasonable service and facilities to the Complainant (N.T. 53).

42. Mr. Waggoner admits it is not normal for a customer to wait 11 days between May 24 and June 4, 2010 to have a permanent underground service line installed after a temporary one, but insists that extenuating circumstances existed, such as the Memorial Day weekend and allowing sufficient time for the other utilities to mark their facilities (N.T. 54-55).

43. Leslie Harvey is a Senior Lineman, who has been employed with the Respondent for 37 1/2 years.  His duties include outside construction, burying service drops and troubleshooting (N.T. 64).

44. On May 25, 2010, Mr. Harvey was dispatched to the Complainant’s residence, where he found a bad underground service drop wire that was not repairable.  He explained the situation to the Complainant and told him that PA One Call would have to be contacted to have the other utilities mark their underground facilities on his property.  Mr. Harvey then marked the location of the Respondent’s facilities with white paint.  The Complainant appeared satisfied (N.T. 64-65).

45. On June 4, 2010, Mr. Harvey returned to the Complainant’s property with two other employees to install a permanent underground service drop (N.T. 65).

46. When he arrived on June 4, 2010, Mr. Harvey observed the PA One Call markings for the underground cable television, electric and gas utility facilities.  The markings for the underground cable television facilities, however, did not extend into the mulch bed near Complainant’s house (N.T. 65-66, 70).

47. Mr. Harvey describes the location of the Respondent’s facilities in relation to the Complainant’s property using an aerial photograph (N.T. 66-67; CCI Exh. 3).

48. Respondent’s crew dug a hole 8 inches wide by 30 inches long by 8-10 inches deep near the pedestal; they dug a second hole of the same dimension near the Complainant’s sidewalk by his house and a third hole by the network interface device (“NID”) outside the house.  Using a mechanical plowing machine, the crew buried the tubing for the service drop.  The plow knifes into the ground with a one inch swath, burying the tubing as it moves up and down like a sewing machine, and it shuts in the ground as it passes over (N.T. 67‑69, 71).

49. While burying the tubing, the Complainant confronted Mr. Harvey, repeatedly demanding to know if he had cut the Complainant’s cable television line.  Mr. Harvey 


replied that he did know, but he did not know where it was cut.  He showed the Complainant the markings for Armstrong cable television facilities and how his crew had stayed away from them (N.T. 69-70).

50. The Complainant then repeatedly demanded that Mr. Harvey fix his cable television service.  Mr. Harvey explained that he could not fix the cable television line, because he did not know where it was cut, he did not know how to fix it, he did not have the right materials, and they do not fix other utilities’ facilities (N.T. 70, 72-73, 75).

51. During this conversation, Mr. Harvey told the Complainant, “If your car gets broken down, you take it to the garage and have those people fix it.”  Whereupon, the Complainant replied that if they do not fix it, “he shoots them” (N.T. 72, 87-89, 106).

52. Mr. Harvey called his boss, John Thorpe, explained the situation and asked his boss to contact Armstrong to repair the cable television line (N.T. 70, 98-99, 105-06).

53. The Respondent’s crew finished working on the service drop by running the wire through the conduit, making the connections, and replacing the dirt and sod in the holes that they had dug.  They then left the premises about 11:30 a.m. (N.T. 70-75, 91).

54. Mr. Harvey felt threatened by the Complainant (N.T. 74, 92).

55. Mr. Harvey denies that he refused the Complainant’s request to leave the excavation trench open to enable Armstrong to make repairs, since the plowing machine did not dig a trench (N.T. 74-75).

56. As they were leaving the Complainant’s housing plan, Mr. Harvey and his crew passed the Armstrong repair technician, who was heading toward the Complainant’s residence (N.T. 75).

57. During his 37 1/2 years with the Respondent, Mr. Harvey has installed permanent underground lines “a couple of times a week” and has never received any type of complaint (N.T. 76).

58. Mr. Harvey insists he followed standard procedure in installing the Complainant’s permanent underground telephone line (N.T. 76).

59. On June 10, 2010, Mr. Harvey filed a report with the Cranberry Township Police Department concerning the threats he received from the Complainant (N.T. 76-78, 92; CCI Exh. 4).

60. During the hearing, Mr. Harvey reviewed the Complainant’s photographs and explained the work that he and his crew performed (N.T. 78-86; Complainant’s Exh. 1).

61. Mr. Harvey opines that he and his crew acted properly and reasonably to alleviate the problem the Complainant had been experiencing with his telephone service (N.T. 86‑87).

62. Mr. Harvey admits he may have cut as many as 20 underground lines during his 37 1/2 years with the Respondent due to the difficulty in locating those lines precisely (N.T. 89-90).

63. Mr. Harvey states any damage done to the Complainant’s property as a result of the installation of this permanent underground telephone line was typical for this type of installation (N.T. 95).

64. John Thorpe is employed with the Respondent as an independent consultant in the capacity of a Construction Supervisor.  Part of his duties is overseeing the work of the linemen.  He has been employed with the Respondent for 30 1/2 years (N.T. 96-97).

65. Mr. Thorpe entered the information into PA One Call for the Respondent’s repair of the underground line to the Complainant’s residence (N.T. 97-98; CCI Exh. 5).

66. Mr. Thorpe contacted Armstrong at the request of Mr. Harvey to request an expeditious repair of the damaged cable television line to the Complainant’s residence (N.T. 98-99).

67. Mr. Thorpe explains the utilities have an understanding between themselves to repair their own facilities without charge when another utility severs their underground lines, “because it’s fairly common” (N.T. 99).

68. On June 10, 2010, Mr. Thorpe accompanied another employee, Gabe White, to the Complainant’s residence to take photographs.  He denies that Mr. White ever entered the Complainant’s property (N.T. 99-100, 102-04).

69. Mr. Thorpe sponsored a copy of another PA One Call ticket showing that Armstrong’s contractor requested a marking of the utilities on the Complainant’s property between June 4-10, 2010 (N.T. 101; CCI Exh. 6).

70. Pursuant to this second PA One Call ticket, the Respondent marked its underground facilities on the Complainant’s property on June 8, 2010 (N.T. 101).

71. Mr. Thorpe opines the Respondent has always provided the Complainant with reasonably continuous telephone service without unreasonable interruptions or delay, it has acted properly and reasonably to address the Complainant’s concerns, and it has furnished and maintained adequate, efficient, safe and reasonable service and facilities to the Complainant (N.T. 101-02).

72. Gabe White is an Outside Plant Engineering Manager and has been employed with the Respondent for 13 years.  He is responsible for managing both the outside plant engineering and construction in Pennsylvania, including the indirect supervision of Mr. Harvey (N.T. 107).

73. Mr. White describes Mr. Harvey as a very dependable employee, who has never received any negative comments (N.T. 107).

74. Mr. White explains the PA One Call system requires utilities to mark their underground facilities to avoid damage when other excavators dig around them.  The PA One 


Call system allows other utilities to dig up to 18 inches on either side of the markings without interfering with a utility’s underground lines (N.T. 108-11, 118-19; CCI Exh. 7).

75. Respondent’s records disclose Mr. Harvey and his crew dug 20-24 inches away from the markings for Armstrong’s cable television line on June 4, 2010 (N.T. 110, 119).

76. At the hearing, Mr. White reviewed a set of photographs that he took at the Complainant’s property on June 10, 2010 while accompanied by Mr. Thorpe (N.T. 111-15, 118; CCI Exh. 8).

77. Mr. White believes no landscaping restoration efforts were needed at the Complainant’s property (N.T. 115-18).

78. Also at the hearing, Mr. White reviewed a set of photographs that he took at the Complainant’s property on November 11, 2010 (N.T. 115-18; CCI Exh. 9).

79. Mr. White denies that he entered upon the Complainant’s property on either June 10, 2010 or November 11, 2010 to take the photographs.  Instead, he insists that he took the photographs from a neighbor’s driveway (N.T. 115, 119-22; CCI Exh. 3).

80. Mr. White opines the Respondent has always provided the Complainant with reasonably continuous telephone service without unreasonable interruptions or delay, it has acted properly and reasonably to address the Complainant’s concerns, and it has furnished and maintained adequate, efficient, safe and reasonable service and facilities to the Complainant (N.T. 117).



DISCUSSION

A.	The Legal Standard

		Any person, having an interest in the subject matter, may file a complaint with the Commission setting forth any act or thing done or omitted to be done by any public utility in violation of any law, regulation or order, which the Commission has jurisdiction to administer.  66 Pa. C.S. §701.  Section 1501 of the Public Utility Code (“Code”) imposes upon every public utility a duty to furnish and maintain adequate, efficient and reasonable service and facilities.  66 Pa. C.S. §1501.  This service must be “reasonably continuous and without unreasonable interruptions or delay.”  Id.  The same provision of the Code requires a public utility to “...make all such repairs, changes...and improvements in or to such service or facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.”

		The term “service” is “used in its broadest and most inclusive sense, includ[ing] any and all acts done, rendered, or performed, and any and all things furnished or supplied...by public utilities...in the performance of their duties under [the Public Utility Code]....”  66 Pa. C.S. §102.  The term “facilities” refers to “all the plant and equipment of a public utility, including all tangible and intangible real and personal property without limitation, and any and all means and instrumentalities in any manner owned, operated, leased, licensed, used, controlled, furnished, or supplied for, by, or in connection with the business of any public utility.”  Id.

		Whenever the Commission, after reasonable notice and hearing upon complaint, finds the service or facilities of a public utility are unreasonable, unsafe, inadequate, insufficient, or otherwise in violation of the Code, the Commission shall determine and prescribe, by regulation or order, the reasonable, safe, adequate, sufficient service or facilities to be observed, furnished, enforced, or employed, including all such repairs, changes, alterations, extensions, substitutions, or improvements in facilities as shall be reasonably necessary and proper for the safety, accommodation, and convenience of the public.  66 Pa. C.S. §1505(a).
		The Complainant brings a number of issues for consideration.  These issues, however, have a common genesis.  They all arise from the Complainant’s contention that the Respondent’s employees carelessly severed his cable television line while installing an underground telephone line on his property on June 4, 2010.  As the party seeking a fine for the Respondent’s alleged misconduct and other relief from the Commission, the Complainant bears the burden of proof.  66 Pa. C.S. §332(a).

B.	The Burden of Proof

		The term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).  The term “preponderance of the evidence” means one party must present evidence which is more convincing by even the smallest amount than the evidence presented by the other party.  Id.  Accordingly, one must review the record in this case to determine whether the Complainant has satisfied his burden of proof.  If the review indicates the burden has been satisfied, one must then determine whether the Respondent has submitted evidence of “co-equal” value or weight to refute his evidence.  If this occurs, the burden of proof has not been satisfied, unless the party bearing the burden of proof presents additional evidence.  Morissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967); and Burleson v. Pa. P.U.C., 443 A.2d 1373 (Pa. Cmwlth. 1982).

		Furthermore, one must exercise care to ensure the decision of the Commission is supported by substantial evidence in the record.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704; Yellow Cab Company v. Pa. P.U.C., 524 A.2d 1069 (Pa. Cmwlth. 1987).  The term “substantial evidence” means such relevant evidence that a reasonable mind may accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Pa. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).  A complainant, to establish a sufficient case against a utility and satisfy the burden of proof, must show the utility is responsible or accountable for the problem described in the complaint.  Feinstein, supra.

C.	Severing the Cable Television Line

		The Complainant here is in essence challenging the reasonableness and adequacy of the service that the Respondent provided him while replacing an underground telephone line on his property.  Even assuming that some action of the Respondent’s crew severed the Complainant’s cable television line on June 4, 2010 and the outage was not caused by some other event, the mere fact that the line was severed does not render the Respondent’s service unreasonable or inadequate.  Three equally compelling possible explanations exist for the severance.  Either Armstrong misplaced its underground cable television line during installation, or Armstrong failed to adequately or accurately mark its underground cable television line pursuant to a PA One Call request, or the Respondent’s crew ignored the markings and excavated in the wrong area.  Each of these scenarios is equally convincing.  None of them appears more likely than the others.

		The Complainant never testified that he actually saw the Respondent’s crew perform the excavation.  So, he could not supply first-hand knowledge that the crew failed to observe the markings.  On the other hand, the Respondent insists its crew dug 20-24 inches away from the cable television line markings (N.T. 110, 119).  This is outside the 18 inch zone on either side of the markings that PA One Call maintains for safety during excavation projects (N.T. 108-11, 118-19; CCI Exh. 7).  Further, there were two sets of PA One Call markings and two excavations by different entities.  Thus, it is not possible to distinguish who dug where.  Having carefully reviewed the testimony and the photographic exhibits, one cannot conclude with any degree of assurance, let alone by a preponderance of the evidence, that the Complainant has proven the Respondent failed in some way to observe the PA One Call markings during excavation, thus causing the cable television outage.  Accordingly, this claim lacks merit.



D.	Property Damage

		Next, the Complainant contends the Respondent’s excavation to bury a new underground telephone line, together with Armstrong’s digging to repair its cable television line, caused excessive damage to his lawn and mulch bed.[footnoteRef:1]  Initially, one must note that this claim assumes that Armstrong’s involvement was made necessary by some malfeasance on the Respondent’s part.  For the reasons discussed immediately above, this assumption is misplaced in view of the Complainant’s failure to prove a causal connection between some duty the Respondent violated and the need for Armstrong’s involvement.  The Respondent is not a guarantor of perfect service.  It must provide reasonable and adequate service.  66 Pa. C.S. §1501.  An essential element for any claim based on unreasonable and inadequate service is a causal connection.  Since proof of a causal connection between the alleged wrongdoing and Armstrong’s involvement is absent here, this particular contention lacks merit. [1:  	The Commission possesses no jurisdiction to award monetary compensation for violations of the Public Utility Code.  DeFrancesco v. Western Pennsylvania Water Company, 499 Pa. 374, 453 A.2d 595 (1982); Elkin v. Bell of Pa., 491 Pa. 123, 420 A.2d 371 (1980); Feingold v. Bell of Pa., 477 Pa. 1, 383 A.2d 791 (1977).] 


		To reiterate, the Complainant never testified that he actually saw the Respondent’s crew perform the excavation.  So, he could not identify which utility, the Respondent or Armstrong, performed the excavations depicted in his photographs (N.T. 13, 16‑17, 27-38; Complainant’s Exh. 1).  More importantly, a careful review of the testimony and photographs reveals no more apparent damage to the Complainant’s property than would occur during any excavation to install an underground line ― a process to which he consented in order to have his telephone service repaired (N.T. 64-65).

		The Respondent explains the excavation process performed on June 4, 2010 as follows.   Respondent’s crew dug a hole 8 inches wide by 30 inches long by 8-10 inches deep near the pedestal by the street; they dug a second hole of the same dimension near the Complainant’s sidewalk by his house and a third hole by the NID outside the house.  Using a mechanical plowing machine, the crew buried the tubing for the service drop.  The plow knifes into the ground with a one inch swath, burying the tubing as it moves up and down like a sewing 


machine, and it shuts in the ground as it passes over (N.T. 67‑69, 71).  The crew finished working on the service drop by running the wire through the conduit, making the connections, and replacing the dirt and sod in the holes that they had dug.  They then left the premises (N.T. 70-75, 91).  A review of the photographs taken by the Respondent’s representative on both June 10, 2010 and November 11, 2010 show no permanent or long-lasting damage to Complainant’s property (N.T. 111-18; CCI Exhs. 8 & 9).  Accordingly, this claim also lacks merit.

E.	Right-of-Way and Trespass Issues

		Next, the Complainant contends some of the excavation was outside the Respondent’s right-of-way (N.T. 13; 16-17, 27-38; Complainant’s Exh. 1).  He also complains that someone in the Respondent’s uniform trespassed on his property and his neighbor’s property on June 10, 2010 to take photographs (N.T. 14-17, 38).  Neither of these issues fall within the purview of the Commission to consider.

		As a creature of legislation, the Commission possesses only the authority the State Legislature has specifically granted to it in the Public Utility Code (the “Code”), 66 Pa. C.S. §§101, et seq.  Its jurisdiction must arise from the express language of the pertinent enabling legislation or by strong and necessary implication therefrom.  Feingold v. Bell of Pa., 477 Pa. 1, 383 A.2d 1191 (1977); Allegheny County Port Authority v. Pa. P.U.C., 427 Pa. 562, 237 A.2d 602 (1967); Behrend v. Bell of Pa., 257 Pa. Superior Ct. 35, 390 A.2d 233 (1978); Pa. Department of Highways v. Pa. P.U.C., 198 Pa. Superior Ct. 87, 182 A.2d 267 (1962); City of Erie v. Pa. Electric Co., 383 A.2d 575 (Pa. Cmwlth. 1978).  The Commission does not have jurisdiction to determine the scope and validity of an easement.  Fairview Water Authority v. Pa. P.U.C., 509 Pa. 384; 502 A.2d 162 (1985).  It is for a Court of Common Pleas, but not for this Commission, to determine whether the Respondent violated an easement or committed a trespass.  Accordingly, these issues must be dismissed.



F.	Harassment

		Finally, the Complainant asserts the Respondent filed false police reports and sent the police to his house to harass and intimidate him on June 9, 2010, because a few hours earlier he had emailed to one of its representatives a payment demand for property damage (N.T. 13-14, 26-27; Complainant’s Exh. 2).  The police visit was in response to reports from two of the Respondent’s representatives that the Complainant had made certain threats to one of the repair crew, who had worked on the Complainant’s telephone service line drop on June 4, 2010.  These threats are specified in detail in the forgoing section of this decision and need not be repeated here (N.T. 45-51, 56-59, 61-62, 70, 72-73, 75‑78, 92; CCI Exhs. 1-2 & 4).

		It is sufficient for our purposes to note that these were serious threats, involving shooting an employee and hitting him in the head with a shovel.  The credibility of the Respondent’s witnesses was never placed in doubt.  They related a story that was consistent both internally within the testimony of each witness and from one witness to the next.  The details flow logically from the events portrayed, e.g., the Complainant repeatedly demanding that the lineman repair the cable television line when the lineman did not have the means to do so and becoming more agitated when the lineman refused to comply.  The witnesses’ testimony was definite and unshaken on cross-examination.  Both witnesses testified that the experience was unique in their many years of employment.  The delay between the events on June 4, 2010 and in reporting the threats to the police on June 9, 2010 was due to the fact that the Complainant continued to make threatening statements about one of the Respondent’s employees.

		Most significant is the fact that both witnesses filed police reports.  Any person, who makes a false report to the police, is guilty of a second degree misdemeanor.  18 Pa. C.S. §4906.  A second degree misdemeanor is punishable by a sentence of up to two years imprisonment and a fine of $5,000.  18 Pa. C.S. §§1101(5) & 1104(2).  Without some indicia of a motive beyond mere retribution for demanding monetary compensation, the Complainant fails to furnish a sufficient enough reason for the Respondent’s two employees to risk committing 


criminal offenses themselves.  Accordingly, the Complainant’s contention that the Respondent’s representatives harassed him by sending the police to his house lacks merit.

		For all of the foregoing reasons, the complaint must be denied.

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the subject matter and the parties to this proceeding to the extent discussed in the foregoing section of this decision.

2. The Commission has no jurisdiction to determine the scope and validity of an easement and whether a trespass has occurred.

3. As the party seeking affirmative relief from the Commission, the Complainant bears the burden of proof.

4. The Complainant has failed to meet his burden of proving that he is entitled to relief from the Commission.


ORDER

		THEREFORE,

		IT IS ORDERED:

		That the complaint of Marko Maylack against Consolidated Communications of Pennsylvania Company, LLC, at Docket No. C-2010-2183903, is hereby denied.

Date: February 10, 2011										
							John H. Corbett, Jr.
							Administrative Law Judge
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