BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Thomas Menna 



:







:


v.




:


C-2011-2218756







:

Dominion Peoples Plus


:

ORDER DENYING PETITION TO JOIN AN INDISPENSABLE PARTY


On January 5, 2011, Thomas Menna (Complainant) filed a formal Complaint against Dominion Peoples Plus, the former name of Dominion Retail, Inc. (Respondent or DR) alleging that a check for $1,120 was sent to Respondent on March 7, 2009 which was never credited to his account.  Attached to the Complaint are copies of gas bills from February 25, 2010 to and including his December 2010 bill from Peoples Natural Gas, bills from February 2009 through January 26, 2010 from Dominion. The Complaint states that the informal decision from the Commission’s Bureau of Consumer Services dated June 18, 2010, is attached, but it is not.   


Dominion Retail, Inc. was served with a copy of the Complaint on January 5, 2011 and on January 24, 2011, DR filed its Answer with New Matter and a Petition to Join an Indispensable Party and served them on both the Complainant and the senior counsel for Peoples Natural Gas Company, LLC, William H. Roberts II.  


On February 16, 2011, the matter was assigned to me by Motion Judge Assignment Notice.  No response has been received to the Petition to Join an Indispensable Party, and the time for filing a response has run.  The Petition is ready for decision.

DISCUSSION



According to the Petition to Join an Indispensable Party, DR states that Peoples Natural Gas Company, LLC (Peoples) is the Complainant’s natural gas distribution company (NGDC) and, therefore, is the billing agent for both the distribution of gas and the commodity itself.  DR states that it provided NGS service to Complainant from March 21, 2006 until he was dropped for nonpayment on November 6, 2008.  Peoples handled the billing for DR during that time and for several months following cessation of service, Peoples continued to attempt to collect an unpaid balance of $1,116.33 owed to DR on the date of termination.  On February 19, 2009, Peoples discontinued its efforts and informed DR that DR would have to seek payment itself.  


Therefore, the Petition alleges that DR sent a demand letter for the payment directly to Complainant on February 23, 2009, and on March 10, 2009, Complainant tendered payment in the amount of $1,120.00.  DR sent a refund check for $3.67, which was not cashed.  DR closed the account.  


DR alleges further that Peoples was informed of the transaction on June 4, 2009, pursuant to a telephone call seeking to confirm that DR had received payment in full of DR’s balance.  A telephone conversation including DR, Peoples and Complainant was held and recorded on July 28, 2010, which confirmed that Peoples had removed the DR balance from Complainant’s bill in early 2009 and that the $1,120.00 payment had been made to DR.



DR concludes that Complainant’s allegation that the $1,120.00 payment was never credited to his account must refer to the Complainant’s account with Peoples.  As support, DR cites Paragraph 5 of the Complaint, which states that the relief sought is a PUC order directing Peoples to credit Complainant’s account for the payment made to DR.  



DR states, “Clearly, Peoples’ interests are brought into play by this complaint.  Moreover, as the former billing entity on DR’s behalf vis-à-vis the Complainant and as the utility service provider, Peoples is uniquely in a position to provide important information and evidence in this proceeding.   Accordingly, DR submits that Peoples’ joinder is indispensable to the fair adjudication of this matter.”  ¶¶12-13.



An indispensable party is one whose rights are so connected with the claims of the litigants that no relief can be granted without infringing upon those rights.  Annenberg v. Commonwealth, 686 A.2d 1380 (Pa. Cmwlth. Ct. 1996); Sharkus v. Blue Cross of Greater Philadelphia, 494 Pa. 336, 431 A.2d 883 (1981).  However, a mere interest in the relief sought does not establish that a party is indispensable.  Pa. School Boards Association, Inc. v. Commonwealth Association of School Administrators, et al., 696 A.2d 859 (Pa. Cmwlth. Ct. 1997).   


In determining whether or not a party is indispensable, the Supreme Court has held that the following considerations are pertinent:


1.
Do absent parties have a right or interest related to the claim?


2.
If so, what is the nature of that right or interest?


3.
Is that right or interest essential to the merits of the issue?


4.
Can justice be afforded without violating the due process rights of absent parties?

Mechanicsburg Area School District v. Kline, 494 Pa. 476, 481, 431 A.2d 953, 956 (1981), quoted in Church of the Lord Jesus Christ of the Apostolic Faith, Inc., et al. v. Shelton, et al., 740 A.2d 751 (Pa. Cmwlth. Ct. 1999).


The underlying issue is whether Complainant has been properly credited for a payment made to his gas company.  On the face of the Complaint, Paragraph 2 lists “Dominion Peoples Plus” as the company to be the respondent.  (DR admits that it had formerly done business as Dominion Peoples Plus.)  The “claim” is that the Complainant’s account had not been properly credited with a payment of $1,200.00.  DR admits that it applied the payment to the outstanding balance and closed the account – even refunding $3.67.  This does not affect Peoples.  Therefore, the issue as framed by the Complaint does not affect Peoples.


The nature of a right or interest would only come into play if Complainant’s requested relief – crediting his Peoples’ account with the amount paid to DR – were to be granted.  Clearly, such relief could not be granted unless Peoples were a party to this case (and Complainant could prove that he paid the money to Peoples).  While this seems to weigh heavily in favor of granting the Petition, there is an additional problem.  There is no regulatory or statutory mechanism to allow the Commission to require an NGS to pay an NGDC funds which had been tendered in response to a lawful billing.  Rather, in an evidentiary hearing to be held on this Complaint, the Complainant must prove that the billing was incorrect and that his payment should be returned.  Following the return of the payment, Complainant may tender the amount to Peoples himself.  This does not require the involvement of Peoples.


This analysis answers the third prong:  it does not require the involvement of Peoples.  



Can justice be afforded without violating the rights of Peoples?  Assuming that the Complainant can prove that the billing was in error and he is entitled to return of the tendered funds, the transaction does not involve Peoples at all.  Therefore, the answer is yes.  


Because the Complaint names the NGS as the Respondent, and the Respondent has admitted that the $1,200.00 payment was made to it in response to a lawful billing, the issue is whether the billing was consistent with the regulations, statutes and orders administered by the Commission.  Peoples’ involvement is not necessary for the Complainant’s case.  I note, however, that the Commission’s rules regarding subpoenas would permit DR to call the appropriate witnesses to aid in presenting its own case, if need be.  


An evidentiary hearing will be scheduled in this matter.  Complainant is warned that he has the burden of proving his case with the proper number of copies of documents in support of his claims and the presentation of testimony at the evidentiary hearing.  If, upon review of his evidence, the Complainant finds that this is a case of his having confused the identities of the companies instead of improper billing by DR, and he wishes to withdraw his Complaint, he is asked to do so in written form addressed to the Secretary of the Commission, PA PUC, PO Box 3265, Harrisburg PA 17105-3265, copy to the Respondent and one to the attention of the undersigned.  



THEREFORE,



IT IS ORDERED:



1.
That the Petition to Join an Indispensable Party filed by Dominion Retail, Inc., formerly d/b/a Dominion Peoples Plus in the case captioned Thomas Menna v. Dominion Peoples Plus, filed at Docket No. C-2011-2218756, is denied.


2.
That this matter be scheduled for hearing.

Dated:
February 25, 2011



____________________________________






Susan D. Colwell








Administrative Law Judge
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