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ORDER GRANTING IN PART AND DENYING IN PART THE PRELIMINARY OBJECTIONS FILED BY VERIZON PENNSYLVANIA, INC. AND VERIZON NORTH, INC. 
HISTORY OF THE PROCEEDING



On December 30, 2009, Buffalo–Lake Erie Wireless Systems Co., LLC (BLEW) filed a Petition for Emergency Order seeking an order preventing Verizon Pennsylvania, Inc. and Verizon North Inc. (collectively Verizon) from disconnecting services to BLEW.  On January 7, 2010, Verizon filed a Response to the Petition alleging that BLEW had stopped paying its Verizon bills six months earlier and has been paying only a fraction of what is owed since late 2007.  In October 2009, Verizon sent BLEW notices of default and termination under the ICAs due to BLEW’s longstanding failure to pay Verizon’s bills.  Payment was due on or before December 28, 2009, a date extended by agreement to January 5, 2010.  



On January 8, 2010, Commissioner Kim Pizzingrilli signed an Emergency Order, and the Commission ratified the Emergency Order at the January 11, 2010 public meeting (entered January 14, 2010) at docket no. P-200902150008.



By letter dated and filed January 25, 2010, BLEW notified the Commission that it had placed $122,405.93 into an escrow account in accordance with the Emergency Order.  



On February 16, 2010, BLEW filed a Complaint against Verizon Pennsylvania, Inc. and Verizon North Inc. (collectively Verizon).  Concurrently, BLEW filed a Petition for Interim Emergency Order prohibiting Verizon from disconnecting service to BLEW until final resolution of its issues.



By Notice issued February 19, 2010, the hearing on the Petition for Interim Emergency Order was scheduled for Wednesday, February 24, 2010
.  



The hearing was held as scheduled on February 24, 2010.  BLEW was represented by Deanne O’Dell, Esquire, and presented the testimony of Brian Gelfand, who sponsored BLEW exhibits 1-4 and 6-11.  Verizon was represented by Susan Paiva, Esquire, and presented the testimony of Sherri D. Sebring and Sean J. Matthews, as well as Verizon exhibits 1 through 6.  The hearing resulted in a transcript of 153 pages.  



At the beginning of the hearing, Verizon counsel acknowledged that the Commission’s Emergency Order had expired and that there was no order in place preventing Verizon from ceasing its services to BLEW.  See Ordering Paragraph 2 establishing a thirty-day period for the Emergency Order, which resulted in its expiration on February 7, 2010.  Verizon agreed to continue to provide its services during the present interim emergency order proceeding despite the absence of the legal restriction.
  Tr. 8.  



On March 2, 2010, an Order was issued consistent with the regulation requiring the issuance of an order granting or denying interim emergency relief within fifteen days of its filing, 52 Pa. Code § 3.7, recommending denial of interim emergency relief. The parties subsequently withdrew the emergency proceeding, opting to proceed on the formal Complaint.  The record of the proceeding at Docket No. P-2009-2150008 is incorporated by reference into these consolidated cases. 


On March 10, 2010, Verizon filed its Answer and New Matter as well as Preliminary Objections.  On March 22, 2010, BLEW filed its Answer to Preliminary Objections.  



The Preliminary Objections(POs) are ready for decision.

DISCUSSION



It is only the POs which are the subject of this decision.  The procedural stance of these consolidated cases is unique because there has been an evidentiary proceeding already, and the evidence of record in that docket is incorporated by reference here.  The discussion begins with a review of the Complaint. 


BLEW alleges that Verizon and BLEW are required to interconnect their networks so that their customers can make and receive calls among themselves, and in January 204, BLEW opted into two separate interconnection agreements (ICAs) with Verizon North and Verizon PA.  ¶3.  The proper compensation for the transportation and termination of calls is the source of conflict.  BLEW alleges further:

1.
That it has overpaid Verizon for transit and that Verizon owes it approximately $125,000; 

2.
That until 2007, BLEW paid the bills as issued by Verizon while attempting to resolve the matter;

3.
That in 2008, BLEW began to pay the bills at the rate it believed should have been charged;

4.
That Verizon currently owes BLEW $16,649.35 in Pennsylvania for BLEW’s termination of traffic sent by Verizon from March 17, 2008 through October 17, 2009.

Complaint at 4.



BLEW’s second count is that Verizon is required to pay BLEW for BLEW’s termination of Verizon’s traffic.  Complaint at 5.


BLEW’s third count is that Verizon North has overcharged BLEW for transit service and should be required to rerate past bills as well as all future bills.  Complaint at 6.



BLEW’s fourth count is that Verizon is required to compensate BLEW for the reasonable cost it has incurred in transporting Verizon’s traffic from the Verizon tandem to BLEW’s switch.  Complaint at 7.  

For these counts, BLEW requests:

1.
That Verizon pay BLEW all amounts outstanding for BLEW’s termination of their traffic;

2.
That Verizon North retroactively and prospectively rate its charges for transit to $.0011 consistent with its tariff;
3.
That Verizon compensate BLEW $125,000 in transport costs incurred by BLEW to deliver Verizon’s traffic from the Verizon tandem to BLEW’s switch; and

4.
That Verizon prospectively compensate 50% of BLEW’s costs to transport traffic from the Verizon tandem to BLEW;’s switch.  

Complaint at 9.



Verizon filed Preliminary Objections on the ground of legal insufficiency of the pleading, 52 Pa. Code § 5.101(a)(6).  In the alternative, recognizing the unique procedural stance of this case, Verizon asks that if the Complaint is not found to be deficient under § 5.101, then Verizon requests that summary judgment be granted under 52 Pa. Code § 5.102.



Verizon’s first objection is that BLEW’s demand that the Commission require Verizon to pay BLEW for “all amounts outstanding for BLEW’s termination of traffic” fails to state a claim upon which relief may be granted.  BLEW admits that it did not bill Verizon for this traffic termination, Complaint at 5, note 6, and Answer to POs at 4, but states that it does not follow that Verizon does not “owe” the money.  



At the time of the Complaint, the amount to which BLEW claimed to be entitled was not yet due.  Unless evidence exists to the contrary, it is assumed that a certificated public utility will pay its bills.  As such, there was no violation for which the Commission can enforce a remedy.  This PO is granted.



The second PO states that BLEW’s demand that the Commission requires Verizon to pay BLEW $125,000 in transport costs incurred by BLEW to deliver Verizon’s traffic from the Verizon tandem to BLEW’s switch fails to state a claim upon which relief can be granted.   BLEW bases its claim upon an allegation that Verizon must pay it for the costs of transporting Verizon’s traffic to BLEW’s switch in New York.  BLEW alleges that under the ICAs it has the right to select any interconnection point, including one that is distant and out-of-state, and then charging Verizon for the cost of transporting Verizon’s terminating traffic to that distant point.  In addition, at the time of the filing of the POs, BLEW had not issued a bill.



BLEW seeks to establish a difference between the legal obligation to pay for services and the disavowing of payment.  However, this merely muddies the water, which is quite clear:  there is no reason to enforce payment for a service for which BLEW has not billed Verizon.  These claims are not ripe for consideration.  There is no reason to assume that a bill duly tendered to Verizon would not be paid, and there is no cause of action regarding such a claim unless and until payment is overdue.  The second PO is granted.



The effect of the grant of these POs is that BLEW may not seek to force Verizon to pay bills which are not overdue.  Verizon is under no obligation to guess what amounts that BLEW wants it to pay, or on what schedule the payment will be.  BLEW must tender bills, and if Verizon does not pay them, there exists a solid ground for a complaint.


It appears from the Complaint that what BLEW actually seeks is a lower rate from Verizon than BLEW has been charged.  Complaint at 6.  The issue of whether Verizon has charged the appropriate rate, and the amount of money due for payment of services is what BLEW may litigate.  It also appears that this matter is appropriate for mediation, and the parties are encouraged to ask for referral to the Commission’s mediation unit.  
ORDER



THEREFORE,



IT IS ORDERED:



1.
That the Preliminary Objections filed by Verizon Pennsylvania, Inc. and Verizon North, Inc. in the cases captioned Buffalo-Lake Erie Wireless Systems, LLC v. Verizon Pennsylvania, Inc. and Verizon North, Inc. at PUC Dockets C-2010-2148408 and C‑2010‑2148409 are granted insofar as they seek to bar the enforcement of payment for bills which were not overdue at the time of the filing of the Complaint.



2.
That the Preliminary Objections filed by Verizon Pennsylvania, Inc. and Verizon North, Inc. in the cases captioned Buffalo-Lake Erie Wireless Systems, LLC v. Verizon Pennsylvania, Inc. and Verizon North, Inc. at PUC Dockets C-2010-2148408 and C‑2010‑2148409 are denied insofar as they seek to dismiss the Complaints.


3.
That the remaining issue in the complaints filed by Buffalo-Lake Erie Wireless Systems, LLC against Verizon Pennsylvania, Inc. and Verizon North, Inc. at PUC Dockets C-2010-2148408 and C-2010-2148409 be scheduled for hearing.
Dated: March 1, 201




____________________________________






Susan D. Colwell








Administrative Law Judge
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� The Notice mislabels the hearing as “Initial In Person Prehearing Conference,” but the parties were notified by e-mail  sent later on February 19, 2010 that the hearing was the evidentiary hearing pursuant to the Petition for Interim Emergency Order.


� The Commission’s regulations provide for a hearing following the issuance of an ex parte emergency order upon the request of the party against whom the order is entered.  Under that provision, the hearing would be held within ten days, resulting in a recommended decision to be evaluated at the next public meeting.  52 Pa. Code § 3.4.  The Emergency Order here instead directed BLEW to either file a formal complaint or notify its customers of impending disconnection within thirty days, thus removing the case from the regulations regarding ex parte emergency orders and placing it into the realm of interim emergency relief, 52 Pa. Code §§ 3.6-3.11.  However, the Emergency Order directed these actions without providing the continued protection of the emergency order itself, thus necessitating BLEW’s filing of the petition for interim emergency relief pending the outcome of the complaint proceeding.  


� I note that past-due billings which have accrued since the filing of this Complaint are not included in this docket.  
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