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HISTORY OF THE PROCEEDING



On November 30, 2010, Paul Theiss (Complainant) filed a formal Complaint against PECO Energy Company (Respondent or PECO) on a Commission-issued formal complaint form, which has a check mark on the box next to the words, “There are incorrect charges on my bill.”
There is no relief listed on the Complaint.  



On December 21, 2010, PECO filed its Preliminary Objections, citing insufficient specificity of pleading as the basis.  



On January 3, 2011, the matter was assigned to me by Motion Judge Assignment Notice.



Complainant did not file a response to the Preliminary Objections, and on January 7, 2011, an Order Granting Preliminary Objections and Directing the Filing of an Amended Complaint was issued.  The Order directed that an Amended Complaint be filed within ten days.  No amended complaint was filed.  The Complaint will be dismissed.
DISCUSSION



The January 7, 2011 Order Granting Preliminary Objections and Directing the Filing of an Amended Complaint contains a full discussion of the Commission’s regulations concerning preliminary objections and the need for the inclusion of facts in the Complaint.  In short, the Commission’s regulations provide that the content of a formal complaint must include “A clear and concise statement of the act or omission being complained of including the result of any informal complaint or informal investigation,” and “A clear and concise statement of the relief sought.”  52 Pa. Code § 5.22(1)(5) and (6).  The subject Complaint states no facts at all.



The Commission’s rule is based on Pennsylvania’s Rule of Civil Procedure 1019, which requires a plaintiff to plead all the facts that he must prove in order to achieve recovery on the alleged cause of action. The pleading must be sufficiently specific so that the defending party will know how to prepare his defense. Department of Transportation v. Shipley Humble Oil Co., 370 A.2d 438 (Pa. Cmwlth. 1977). Pennsylvania is a fact pleading, rather than notice, state. Thus, the pleadings should conform to the elements necessary to state a cause of action.  Pappert v. Tapp Pharmaceuticals, et al., 868 A.2d 624, (Pa. Cmwlth. Ct. 2005), 2005 Pa. Commw. LEXIS 39.



Here, the complaint does not contain any facts, it simply checks the box next to “There are incorrect charges on my bill.”  It does not elaborate at all, preventing the utility from determining what is being disputed.  It does not permit the opposing party an opportunity to formulate a meaningful response.  Nor can the adjudicator determine if the burden of proving Complainant’s case has ultimately been met if there is no actual averment set out in the Complaint.  The facts must be set forth in sufficient detail to: (1) allow the utility to respond to them; and (2) allow the utility to prepare its defense; and (3) allow the adjudicator to recognize an actionable complaint.  In addition, the amended complaint should state what the Complainant wants the Commission to do.



The January 7, 2011 Order constitutes an Order of the Commission where Complainant was directed to file an amended complaint.  He has failed to do so.  As a result, Respondent is still unable to form a meaningful response and the Commission is unable to determine the nature of the Complaint.  Therefore, this Complaint is dismissed for failure to comply with an Order of the Commission.
CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over this matter.



2.
A clear and concise statement of the act or omission being complained of including the result of any informal complaint or informal investigation, and a clear and concise statement of the relief sought must be included in the Complaint.  52 Pa. Code § 5.22(1)(5) and (6).  



3.
The Commission’s rule is based on Pennsylvania’s Rule of Civil Procedure 1019, which requires a plaintiff to plead all the facts that he must prove in order to achieve recovery on the alleged cause of action. The pleading must be sufficiently specific so that the defending party will know how to prepare his defense. Department of Transportation v. Shipley Humble Oil Co., 370 A.2d 438 (Pa. Cmwlth. 1977).


4.
 Pennsylvania is a fact pleading, rather than notice, state. Thus, the pleadings should conform to the elements necessary to state a cause of action.  Pappert v. Tapp Pharmaceuticals, et al., 868 A.2d 624, (Pa. Cmwlth. Ct. 2005), 2005 Pa. Commw. LEXIS 39.



5.
A Complaint can be dismissed for failure to comply with an order of the Commission.  66 Pa. C.S. § 701.



6.
Complainant has failed to comply with the January 7, 2011 Order directing him to file an amended complaint.

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the Complaint filed by Paul Theiss against PECO Energy Company at PUC Docket No. C-2010-2212909 is dismissed.



2.
That the Secretary mark this docket closed.
Dated:  February 23, 2011



____________________________________








Susan D. Colwell








Administrative Law Judge
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