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HISTORY OF THE PROCEEDING
On August 10, 2010, Eric Hudson (complainant) filed a Formal Complaint (Complaint) against PECO Energy Company (PECO or respondent) alleging that there are incorrect charges on his bill and asking for a payment agreement.  In the Complaint, the complainant argues that his outstanding balance of $15,678.72 is incorrect and does not reflect payments he has made to PECO.  As relief, the complainant wants the Public Utility Commission (PUC) “to order PECO to provide detailed accounting and reconciliation of the total account balance (including the CAP Arrangements that were previously satisfied) and to provide payment arrangements that are both fair and reasonable against the corrected balance.”  Additionally, the complainant wants “the arrangements be based on my monthly budgeted amount along with $100 per month until my balance is paid in full with no down payment requirement.”
On September 8, 2010, respondent filed an Answer denying the material allegations in the Complaint.  Respondent indicated that the complainant has a history of account delinquency including many missed and late payments, that the complainant previously defaulted on a Commission-issued payment agreement, that no additional payment agreements should be granted pursuant to 66 Pa.C.S.A § 1405(d), and that the complainant is responsible for the entirety of his balance, which is $16,253.54.
By hearing notice dated August 26, 2010, a hearing was scheduled for Monday, December 13, 2010 at 10:00 a.m. and the matter was assigned to me.  On September 14, 2010, I issued a Prehearing Order which set forth the procedures with respect to the granting of continuances and other procedural practices and requirements pertaining to the hearing.



The hearing was held as scheduled on December 13, 2010.  Complainant appeared and was represented by Aaron Finestone, Esquire.  Complainant offered one exhibit which was admitted into evidence.  Respondent appeared and was represented by Tishekia Williams, Esquire, who presented the testimony of Theresa Ferrier, a PECO Regulatory Assessor.  Respondent offered nine exhibits which were all admitted into evidence.


The record in this case consists of an 82 page transcript and ten exhibits.  The record in this case closed on December 30, 2010 when I received the transcript of the hearing.

FINDINGS OF FACT

1. The complainant in this case is Eric Hudson who resides at 400 Jacobs Court, Exton, PA 19341.

2. The respondent in this proceeding is PECO Energy Company.

3. The complainant’s household is a four-person household, consisting of himself, his wife, and their two children (Tr. 12).
4. In 2005, the complainant’s wife was injured in an automobile accident.  She has not been able to work since this accident (Tr. 12).

5. As of May 2005, the complainant’s outstanding PECO balance totaled $1,395.32 (Tr. 44). 
6. On May 14, 2005, PECO and the complainant entered into a company-issued payment agreement under which he was required to pay $116.27 per month plus the current bill (Tr. 44).

7. On an undisclosed date in 2006, the complainant became unemployed (Tr. 12).
8. As of June 2006, the complainant’s outstanding PECO balance totaled $7,741.59 (Tr. 44).

9. On June 14, 2006, the Commission issued a payment agreement to the complainant under which he was required to pay $317 per month plus a budget amount (Tr. 44, PECO Exhibit 6).

10. On January 19, 2007, PECO issued a bill to the complainant asking him to pay his outstanding balance of $9,589.15 by February 12, 2007.  This outstanding balance included $785.47 in current gas and electric charges and $8,803.68 in total other charges (PECO Exhibit 9).
11. On February 14, 2007, the complainant enrolled in PECO’s Customer Assistance Program (CAP).  Complainant was placed on CAP Tier E under which he would receive a 25 percent rate reduction on the first 500 kilowatt-hours of electric and a 20 percent rate reduction on all of his gas usage (Tr. 45).

12. As part of complainant’s CAP enrollment, PECO set aside $8,619.67 of his pre-program arrears for possible future forgiveness (Tr. 45-46).

13. On February 19, 2007, PECO issued a bill to the complainant asking him to pay current gas and electric charges of $861.93 and total other charges of $0.30, which represented a late payment charge.  The bill did not request payment for any other charges (PECO Exhibit 9).

14. In early 2007, the complainant secured part-time work, which he reported to PECO (Tr. 14).

15. As of May 2007, the complainant’s outstanding PECO balance totaled $1,515.97 (Tr. 17, Complainant’s Exhibit P-1).

16. On December 27, 2007, PECO forgave the complainant’s $8,619.67 pre-program arrears (Tr. 46, PECO Exhibit 3). 
17. On April 14, 2008, PECO removed the complainant from the CAP program because he was earning gross monthly income of $5,200.00, which placed him over the income limit for a 4-person household under the CAP program (Tr. 46).
18. Between August 2008 and November 2010, PECO issued twenty-eight separate bills to the complainant (Tr. 37-40, PECO Exhibit 1).

19. Between August 2008 and November 2010, the complainant made only twelve payments towards his PECO bills, totaling $11,578.43 (Tr. 37-40, PECO Exhibit 1).
20. The complainant agreed that his payment history detailed in PECO Exhibit 1 was accurate (Tr. 67).
21. As of December 2010, the complainant’s outstanding PECO balance totaled $16,101.12 (PECO Exhibit 1).

22. The complainant currently earns between $150,000 and $155,000 per year (Tr. 22).

DISCUSSION

The Public Utility Code, 66 Pa. C.S.A. §332(a), places the burden of proof upon the proponent of a rule or order.  In this proceeding, the complainant is the proponent of a rule or order and thus bears the burden of proving by a preponderance of the evidence that respondent has violated the Public Utility Code or a regulation or order of the Commission.  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (Pa. 1950).  Complainant also must establish that the particular respondent named in the complaint is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Co., 50 Pa. P.U.C. 300 (1976).

In addition to determining whether the complainant has satisfied his burden of proof, care must be exercised to ensure that any findings of fact necessary for the Commission's decision are supported by substantial evidence.  2 Pa. C.S.A. §704.  The term “substantial evidence” has been defined by the various Pennsylvania courts as being such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western R. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Murphy v. Dept. of Public Welfare, 480 A.2d 382 (Pa. Cmwlth. 1984).

In his Complaint and at the hearing, the complainant stated that there are incorrect charges on his bill that he wants removed, and that he wants a payment agreement for the remaining true and correct balance.  Regarding the complainant’s request for a payment agreement, the Public Utility Code (the Code) provides that “[a]bsent a change in income, the commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.”  66 Pa. C.S.A. § 1405(d).  With the exception of instances where there has been a change of income, the Commission has interpreted Section 1405(d) of the Public Utility Code to allow it to establish only one payment agreement for a customer.  Chapter 14 Implementation, Reconsideration of Implementation Order, M-00041802F0002 (Order Entered October 31, 2005).  Consequently, since the complainant has already received one Commission issued payment agreement, I cannot establish a second payment agreement for him.


Although the complainant argued that his outstanding balance is incorrect and does not reflect the payments he has made to PECO, he did not offer any testimony or evidence that support his argument.  Conversely, PECO presented PECO Exhibit 1 and the detailed testimony of a Regulatory Assessor to demonstrate the complainant’s billing and payment history.  The Regulatory Assessor’s testimony and the exhibit demonstrated that although PECO issued the complainant twenty-eight separate bills between September 2008 and November 2010, the complainant made only twelve payments to PECO.  PECO’s witness further testified about the complainant’s enrollment in CAP, about PECO’s forgiveness of his $8,619.67 CAP pre-program arrears, and about how the complainant’s subsequent outstanding balance continued to grow due to his frequent non-payment of bills.  Moreover, the complainant himself testified that PECO Exhibit 1 accurately reflected his payment history.
It is clear from the testimony and exhibits provided at the hearing that the complainant’s large outstanding balance is the result of his frequent non-payment of bills and not because PECO failed to apply his payments towards that balance.  Consequently, since the complainant failed to meet his burden of demonstrating that his outstanding PECO balance is incorrect, his Complaint must be dismissed.
CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the parties to and subject matter of this proceeding.

2. Pursuant to 66 Pa. C.S.A. § 332(a), the burden of proof in this proceeding is upon the complainants.

3. Complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Such a showing must be by a preponderance of the evidence.

4. Any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.

5. With the exception of instances where there has been a change of income, the Commission may establish only one payment agreement for a customer.  Chapter 14 Implementation, Reconsideration of Implementation Order, M-00041802F0002 (Order Entered October 31, 2005); 66 Pa. C.S.A. § 1405(d).
6. The evidence of record does not support a finding that Respondent incorrectly billed the complainant for service or incorrectly applied his payments towards his outstanding balance.
ORDER



THEREFORE, 



IT IS ORDERED:

1. That the Complaint of Eric Hudson against PECO Energy Company at Docket No. C-2010-2192853 is denied; and
2. That the record at Docket No. C-2010-2192853 be marked closed.
Date:
    February 24, 2011 
____________________________________



Christopher P. Pell


Administrative Law Judge
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