BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Shane and Melissa Elison


:







:



v.

 

:

C-2010-2175673







:



Pennsylvania American Water Company
:

ORDER DENYING MOTION TO COMPEL


On May 8, 2010, Shane and Melissa Elison (Complainants) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against Pennsylvania-American Water Company (Respondent) alleging incorrect charges on their bill.  The complaint alleges that, at the Respondent’s request, the Complainants contacted the Respondent’s contractor to have a new water meter installed in their home.  The complaint states that the Complainants had noticed that their old water meter’s flow indicator showed both forward and backward movement when no water was being used.  The Respondent’s contractor installed the new water meter on March 28, 2009.  

After the Respondent’s contractor installed the new water meter, the Complainants received a water bill dated May 20, 2009 for $151.65.  This amount was approximately three times the Complainants’ normal water bill.  The complaint alleges that the Complainants contacted the Respondent and the Respondent sent a service technician to the Complainants’ home on May 26, 2009.  According to the complaint, the service technician determined that the Complainants’ May 20, 2009 bill included all their water usage since the new water meter was installed on March 28, 2009.  The service technician observed the new water meter in operation and stated that there was frequent forward movement on the flow indicator when no water was being used.  The service technician told the Complainants’ that their excessive water usage was probably the result of a water leak.  

After the service technician’s visit, the complaint alleges that the Complainants observed the new water meter in operation.  The Complainants observed that the flow indicator on the new meter spun approximately a quarter turn backward then several times forward.  The Complainants calculated that during a six hour period overnight when no water was used, the meter showed that 15 gallons had been used.  The Complainants checked the toilets in their house but were unable find any water leaks.  

The Complainants hired a plumber to search for leaks.  According to the complaint, the plumber did not find any leaks.  The plumber also installed a check valve in the Complainants’ water line.  A copy of the plumber’s invoice is attached to the complaint.  The complaint alleges that the check valve stopped the forward movement in the flow indicator when no water was being used.  The complaint asserts that after the Complainants had the check valve installed, the water usage shown on their water bills returned to approximately the same as it had been prior to the installation of the new meter.  
The Complainants contacted the manufacturer of the new water meter, Neptune Technology Group (Neptune), to inquire about the operation of their meter.  The complaint states that a representative from Neptune informed the Complainants that in certain circumstances, it recommended the installation of a check valve.  A copy of Neptune’s email response is attached to the complaint.  
The Complainants dispute their May 20, 2009 and June 19, 2009 bills.  According to the complaint, the Respondent has given the Complainants two adjustments to their bills, leaving the amount of $44.07 in dispute.  The Complainants request that the Commission direct the Respondent to reimburse them the $44.07 in dispute and to notify all its customers that have received a Neptune water meter that they may need a check valve for their water meter to accurately measure their water usage.
The Respondent filed an answer with new matter on June 2, 2010.  The answer admits that the Respondent’s contractor installed a new water meter in the Complainants’ home on March 28, 2020.  The answer acknowledges that the Respondent issued bills to the Complainants on April 22, 2009, May 20, 2009 and June 19, 2009.  The answer states that the Respondent sent a field service representative to the Complainants’ home on May 26, 2009 and that the field service representative found movement on the Complainants’ meter, indicating a water leak.  The answer denies that the Complainants’ May 20, 2009 and June 19, 2009 bills are based on water pressure fluctuations instead of water usage.  

The new matter incorporates the allegations in the answer.  The new matter further asserts that the Complainants’ bills were based on actual meter readings and are correct as rendered.  The new matter contends that the Respondent has provided adequate, efficient, safe and reasonable water service in compliance with Commission rules and regulations.  The answer and new matter request that the Commission dismiss the complaint.  
On June 8, 2010, the Complainants filed an answer to the Respondent’s new matter.  The answer to new matter reasserts that the Neptune water meter installed in the Complainants’ home provided inaccurate readings due to water pressure fluctuations.  The answer to new matter denies that the movement on the Neptune meter was the result of a water leak.  The Complainants reiterate that they hired a plumber who inspected their entire home and could not find any leaks.  The answer to new matter denies that the Respondent provided reasonable service to the Complainants.  The answer to new matter renews the Complainants’ request that the Commission order the Respondent to reimburse them the $44.07 in dispute and to notify all its customers that have received a Neptune water meter that they may need a check valve for their water meter to accurately measure their water usage.

On July 1, 2010, the Office of Consumer Advocate (OCA) filed a notice of intervention and public statement in this case.  
By hearing notice dated November 19, 2010, the Commission scheduled a prehearing conference for this matter on December 14, 2010 at 10:00 a.m. in Hearing Room 3, Commonwealth Keystone Building, Harrisburg and assigned the case to me.  I issued a prehearing conference order on November 22, 2010, setting forth the procedural matters to be addressed at the prehearing conference.  
On December 1, 2010, the Commission’s Office of Trial Staff (OTS) filed a notice of appearance in this proceeding.
I conducted the prehearing conference as scheduled on December 14, 2010 at 10:00 a.m. in Harrisburg.  Present were counsel for the Respondent, OTS and OCA.  The Complainants participated in the prehearing conference by telephone.  OCA and OTS indicated that they wanted to determine whether the issues raised regarding the Neptune water meter were unique to the Complainants or whether the issues were a system wide problem.  (N.T. 4-5)  The Respondent indicated that it believed the issues raised regarding the Neptune meter were unique to the Complainants or possibly their housing development.  The Respondent pointed out that it had acquired the water system that serves the Complainants’ development from another operator.  (N.T. 5-7)  

The parties concurred that it was not necessary to develop a litigation schedule.  Rather, the parties agreed that I should establish a discovery schedule so that the Respondent could produce information for OCA and OTS to demonstrate that the issues with the Neptune meter were not system wide.  (N.T. 8-12)  The parties agreed to a discovery deadline of 90 days.  (N.T. 13-17)

As a result of the prehearing conference, I issued Prehearing Order #2, dated December 15, 2010.  Prehearing Order #2 established a discovery schedule, directing the parties to notify me in writing within 90 days of the date of the order whether further action in the matter was required. 
On January 6, 2011, the Respondent filed an amended answer with new matter.  The amended answer stated that the Respondent provided a credit of $44.07 for the previously disputed billing amount and further credited the Complainants’ account for the costs they incurred in having a plumber inspect their home and install a check valve.  The amended answer denies that the Respondent is legally obligated to provide notice to its customers as requested in the complaint.

The amended new matter incorporates the allegations in the amended answer.  The amended new matter further asserts that the Complainants are legally responsible for installing a backflow prevention device on their service connection.  The amended new matter asserts that had a check valve been installed in the Complainants’ home as required, the Complainants would not have experienced any problems with the Neptune water meter.  The amended answer and new matter request that the Commission dismiss the complaint.    
On January 24, 2011, the Complainants filed an answer to the amended new matter.  The Complainants’ answer to the amended new matter denies that they were legally responsible for installing a backflow preventer in their home.  The Complainants renew their request that the Commission direct the Respondent to notify all its customers that have received a Neptune water meter that they may need a check valve for their water meter to accurately measure their water usage.
On January 25, 2011, OTS filed a reply to the Respondent’s amended new matter.  OTS denies that the Complainants are legally responsible for installing a backflow prevention device on their service connection.  OTS contends that the Respondent’s tariff does not specify that its customers are responsible for installing check valves on service pipes for residential service.  OTS requests that the Commission dismiss the Respondent’s amended new matter.

On January 26, 2011, OCA filed a reply to the Respondent’s amended new matter.  OCA denies that the Complainants are legally responsible for installing either a backflow prevention device or a check valve on their service connection.  OCA requests that the Commission dismiss the Respondent’s amended new matter.

On February 18, 2011, the Respondent filed objections to OTS’ interrogatories OTS-10 and OTS-11.  OTS interrogatories OTS-10 and OTS-11 request information on whether the Respondent’s affiliates in other states have encountered problems similar to the Complainants’ with the same model of Neptune water meter and request a summary of any complaints filed with the Respondent’s affiliates in other states regarding the same model of Neptune water meter.  The Respondent contends that these interrogatories are unreasonably burdensome, expensive and require unreasonable investigation.  The Respondent points out that its affiliates in other states are not subject to its control and the information is not within its custody and control. 
On February 28, 2011, OTS filed a motion to compel answers to interrogatories pursuant to 52 Pa. Code § 5.342(g).  The motion alleges that OTS served the interrogatories on February 14, 2011.  On March 4, 2011 the Respondent filed an answer to OTS’ motion to compel.  Also on March 4, 2011, OTS filed a certification of counsel setting forth the steps the parties had taken to resolve their discovery dispute informally.  The motion to compel is ready for disposition.

The regulations at 52 Pa. Code §§5.321-5.373 contain the Commission’s formal discovery rules.  A party may use discovery to obtain information regarding any matter, not privileged, which is relevant to the subject matter of the pending action, whether it relates to the claim or defense of the party seeking discovery or to the claim or defense of another party.  It is not grounds for objection that the information sought will be inadmissible at a hearing if the information sought appears reasonably calculated to lead to the discovery of admissible evidence.  52 Pa. Code §5.321(c)


Turning to OTS’ motion to compel, the motion to compel requests that I deny the Respondent’s objections to OTS’  interrogatories OTS-10 and OTS-11 and compel the Respondent to provide the information requested by those interrogatories.  Since the arguments regarding both interrogatories are the same, I will address them together.    


Interrogatory OTS-10 states:

10.
Have any of the Company’s affiliates in other states encountered similar problems with the T-10 model Neptune water meter?


Interrogatory OTS-11 states:

11.
Please provide a summary of any complaints filed with the Company’s affiliates regarding the T-10 model Neptune water meter in other jurisdictions.

OTS contends that the information is relevant and that the Respondent could solicit the assistance of its parent company in requesting that the affiliates in other states search their records for complaints related to the T-10 model Neptune meter.  OTS argues that the prevalence of malfunctioning Neptune T-10 meters across service territories of the Respondent’s affiliates relates directly to whether the Respondent should provide notice of a potential malfunction to all the Respondent’s customers who have received T-10 Neptune meters.  According to OTS, the Commission has found data from a parent or affiliate of a jurisdictional utility to be relevant and discoverable citing Pennsylvania Public Utility Commission et al v. T.W. Phillips Gas and Oil Company, 1978 Pa. PUC LEXIS 64 (September 21, 1978) where the Commission ordered the utility to provide information regarding the capital structures of its parent wherethat information related directly to the utility’s capital structure.  



OTS argues that interrogatories OTS-10 and OTS-11 do not impose an unreasonable burden on the Respondent because modern communications and information sharing makes information held by the Respondent’s affiliates easily accessible.  OTS asserts that in order to facilitate a response, OTS has proposed limiting the scope of the inquiry to complaints received after January 1, 2008.  OTS has also proposed that the term “similar” refers only to meter issues relating to improper backflow readings.  


OTS contends that the Respondent’s objections regarding its lack of custody and control over the information sought by OTS-10 and OTS-11 lack merit.  OTS argues that the Commission has previously addressed the discovery of documents within the possession of a non jurisdiction subsidiary citing Pennsylvania Public Utility Commission et al v. Equitable Gas Company, 1986 Pa. PUC LEXIS 110 (May 16, 1986) where the Commission required the utility to furnish gas sales data of a subsidiary that was a non-jurisdictional gas producer.  In its decision, the Commission cited Brunswick v. Suzuki Motor Co., Ltd, 96 F.R.D. 684 (E.D. Wisc. 1983) and Perini American Inc. v. Paper Covering Machinery Co., 559 F. Supp. 552 (E.D. 1983) in support of the position that documents in the possession of non-party subsidiaries are sufficiently within the control of the parent company and discoverable when the parent is a party to a proceeding.  



The Respondent contends that the information sought in OTS-10 and OTS-11 is not within its control or custody.  According to the Respondent, it and its affiliates in other states are all subsidiaries of a single parent company, American Water Works Company, Inc., which is not a party to the proceeding.  The Respondent asserts that it is without authority to obtain the information requested by OTS.



The Respondent points out that the Commission decisions cited by OTS are inapplicable to this case.  The Commission’s decision in T.W. Phillips involved a rate proceeding, not a consumer complaint.  The information sought in T.W. Phillips was the consolidated capital structure of the parent company which must be provided, pursuant to 52 Pa. Code §53.53, in a rate proceeding where a utility seeks a general rate increase in excess of $1 million.  The Respondent contends that the T.W. Phillips decision only applies to similar circumstances, not in this case where OTS seeks information that is not required by statute or regulation, where the information must be obtained from affiliates that are not parties and not interested in the proceeding and where sister affiliates are independent operating companies regulated by public utility commissions of other states.  



The Respondent distinguishes the Equitable Gas decision as another rate case where information was sought from a subsidiary of Equitable Gas, not a sister affiliate.  Equitable Gas directly controlled the subsidiary and the information sought related to gas sales of the subsidiary and whether the gas was transported by Equitable Gas.  According to the Respondent, the Commission was concerned that purchase and transportation activities with subsidiaries could be used to avoid the statutory intent that gas utilities purchase gas at least cost.  The Respondent points out that OTS is not seeking information from subsidiaries of the Respondent.  


The Respondent argues that even if the Commission determines that it has control over information held by sister affiliates, OTS-10 and OTS-11 impose an unreasonable burden and expense on it and require unreasonable investigation.  The Respondent indicates that it has already had to expend considerable resources providing information on customer complaints it has received involving the Neptune water meter.  The Respondent asserts that its records are not kept in a way that is conducive to producing this information and assumes that the records of its sister affiliates are similar.  The Respondent points out that it has relied on the cooperation of  Neptune  to provide serial numbers that can be cross referenced against its records and it cannot guarantee this continued cooperation for the same information for each of its other 20 sister affiliates.               
After reviewing these arguments, I conclude that the interrogatories fail to meet the requirement of requesting information relevant to the issues of this case or reasonably calculated to lead to the discovery of admissible evidence.  As set forth above, this proceeding is a complaint filed by the Complainants alleging incorrect charges on their bill.  The Complainants contend that their Neptune water meter did not accurately record their water usage because their water line did not have a check valve.  Once the Complainants had a check valve installed in their water line, they assert that the Neptune water meter began accurately recording their water usage.  

The Complainants requested that the Commission direct the Respondent to reimburse them the portion of their bill they contend was the result of meter error.  The Respondent has done this and reimbursed the Complainants the costs they incurred in having the check valve installed.  The complaint has been satisfied with regard to the alleged over-billing and the costs of installing the check valve.

The Complainants also requested that the Commission direct the Respondent to notify all its customers that have received a Neptune water meter that they may need a to have a check valve installed for their water meter to accurately measure their water usage.  That portion of relief requested has not been addressed.  OTS and OCA have intervened because of their concern that the problems the Complainants’ encountered with the Neptune water meter could be problems that other customers throughout the Respondent’s system may have experienced or are currently experiencing.
Given the limited nature of the proceeding and the limited nature of OTS’ interest in this proceeding, the information sought by OTS will not lead to any information that will help to resolve the outstanding request for relief sought by the Complainants.  The Respondent apparently is providing information regarding its customers who have received the Neptune water meter.  Any information from sister corporations operating in other states regarding the Neptune water meters will not aid the parties in determining whether any of the Respondent’s customers in Pennsylvania have had problems with Neptune water meters.   
ORDER



THEREFORE,



IT IS ORDERED:



1.
That the motion to compel filed February 28, 2011, by the Commission’s Office of Trial Staff  is denied pursuant to 52 Pa. Code § 5.342(g). 
Date: March 8, 2011




____________________________________








David A. Salapa







Administrative Law Judge
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