 BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



DIANA & PHILLIP MCKEE			:
						:
	v.					:	Docket No. F-2010-2213216
						:
PECO ENERGY COMPANY		:



ORDER DENYING PRELIMINARY OBJECTION


Before
Dennis J. Buckley
Administrative Law Judge


HISTORY OF THE PROCEEDING


		On December 1, 2010, Diana and Phillip McKee (Complainants)[footnoteRef:1] filed a formal Complaint (Complaint) against the PECO Energy Company (PECO or Respondent) with the Pennsylvania Public Utility Commission (Commission), at Docket Number F-2010-2213216. The Complaint alleged that PECO billed the Complainants for foreign wiring/piping associated with both electric and natural gas service that was discovered at the Complainants’ rental property at 1845 Perkiomenville Road, Perkiomenville, Pennsylvania, and that PECO apportioned the electric bill, but not the natural gas bill, between the Complainants and a tenant.  The Complainants requested that the charge for the natural gas bill also be apportioned.

		The Complaint was served on PECO on December 3, 2010, by the Commission's Secretary's Bureau.

		On December 22, 2010, PECO filed an Answer and New Matter contending that the charges on the Complainants’ bill are correct in that after foreign wiring and foreign piping was discovered at Complainants’ property, the affected tenant’s entire gas service bill and a portion of the electric service bill was transferred to the Complainants’ account in accord with 66 Pa. C.S. § 1529.1.  PECO further stated that responsibility for the transferred amount is a private dispute between the landlord and tenant, is not a legally cognizable claim, and lies outside the Commission’s jurisdiction.  Answer at 2; ¶ 5. [1:  	It is unclear on the face of the record whether the Complainants are joint owners of the rental property in question.  The disputed bill is in the name of Complainant Diana McKee.  As the McKees filed a joint Complaint and the allegations therein use the plural form, the plural form “Complainants” will be used herein.] 


		Also on December 22, 2010, PECO filed a Preliminary Objection to the Complaint and moved for dismissal of the Complaint on the grounds of lack of Commission jurisdiction to resolve the case and for legal insufficiency of the Complaint. Preliminary Objection at 1; ¶¶ 3-4.  

		The Complainants filed no Reply to the New Matter alleged by PECO, nor did they file an Answer to the Preliminary Objection.[footnoteRef:2] [2:  	According to the Commission's regulations, 52 Pa. Code 5.63(b), failure to file a timely reply to new matter may be deemed in default, and relevant facts stated in the new matter may be deemed to be admitted.] 


		On February 18, 2011, Respondent’s Motion was assigned to me as Motion Judge.  Consistent with the Commission’s procedural rule at 52 Pa. Code § 5.101(g), a decision with respect to the Preliminary Objection is due on or before March 21, 2011.

FINDINGS OF FACT

		1. 	Complainants are Diana and Phillip McKee, 1821 Perkiomenville Road, Perkiomenville PA 18074.

		2. 	Complainants are landlords for tenants at a property located at 1845 Perkiomenville Road, Perkiomenville, Pennsylvania.

		3.	 Respondent is PECO Energy Company, a jurisdictional public utility providing residential electric service in the Commonwealth of Pennsylvania, which provides natural gas and electric service to 1845 Perkiomenville Road, Perkiomenville, Pennsylvania.

		4.	On May 13, 2010, PECO terminated service to a first floor unit at 1845 Perkiomenville Road, Perkiomenville, Pennsylvania, for non-payment.  New Matter at 3; ¶ 2.

		5.	PECO initiated a foreign load investigation after the water supply to the entire building was affected by the service termination.   New Matter at 3; ¶ 3.

		6.	On May 20, 2010, a PECO field technician found both foreign wiring and foreign piping at 1845 Perkiomenville Road, Perkiomenville, Pennsylvania.  New Matter at 3; 
¶ 6.

		7.	On May 26, 2010, PECO mailed a letter to the Complainants advising them of the discovery of foreign wiring and piping and advising them that service would be initiated in the name of Diana McKee and that the balance of the first floor unit tenant’s account would be transferred.  As a result, the entire gas balance of $2,736.56, and that portion of the electric service for basement lights and common well usage totaling $2,961.40 were transferred into a new account in the name of Diana McKee.  New Matter at 4; ¶¶ 14-15.[footnoteRef:3] [3:  	In PECO’s New Matter, Paragraphs 6 through 13 are missing.  Given the flow of the text, this appears to be a numbering error rather than the deletion of text.  For the sake of clarity, I am maintaining the actual paragraph numbering used in the New Matter as opposed to correcting the numbering.] 


		8.	On June 18, 2010, a PECO field technician visited the property and verified that the foreign load problem had been corrected.  New Matter at 4-5; ¶ 17.

DISCUSSION

		Commission regulations permit the filing of preliminary objections. 52 Pa. Code §§ 5.101(a)(1)-(6).  Preliminary objection practice before the Commission is similar to Pennsylvania civil practice respecting preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).

		Commission regulations provide:

§ 5.101. Preliminary objections.

(a)	Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections. Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:  

(1)	Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2)	Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3)	Insufficient specificity of a pleading.

(4)	Legal insufficiency of a pleading.

(5)	Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6)	Pendency of a prior proceeding or agreement for alternative dispute resolution.

		In deciding preliminary objections, the Commission must determine whether, based on well-pleaded factual averments of the complainant, recovery or relief is possible. Dep't of Auditor General, et al v. SERS, et al., 836 A.2d 1053, 1064 (Pa.Cmwlth. 2003); P.J.S. v. Pa. State Ethics Comm'n, 669 A.2d 1105 (Pa.Cmwlth. 1996).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002).  All of the non-moving party's averments in the complaint must be viewed as true for purposes of deciding the preliminary objections, and only those facts specifically admitted may be considered against the non-moving party. Ridge v. State Employees' Retirement Bd., 690 A.2d 1312 (Pa.Cmwlth. 1997).

		Therefore, the primary focus is on the Complainants’ pleadings. Here, the Complainants aver that they have been improperly billed for natural gas service associated with foreign piping discovered at the Complainants’ rental property.  The Complainants rely on a letter from PECO dated May 26, 2010, which is attached to their Complaint as “Attachment A” to support their claim that they should be billed only for a portion of the gas bill due to the foreign piping at their rental property.  Complaint at ¶ 4B; Attachment A.  The Complainants may have formed this belief based on the fact that PECO did bill the Complainants for a reduced amount for the electric service at the property despite the fact that the Complainants are, arguably, responsible for the entire balance.  Answer at 1, ¶4; fn 1.  

		The PECO letter of May 26, 2010, is of great significance in this case.  The letter states:

When PECO identifies foreign wiring and foreign piping, Pennsylvania State Law requires the electric and gas service to be transferred into the name of the landlord, until the wiring and piping is properly corrected. (Per Section 1529.1(b) of the Pennsylvania Public Utility Code, 66 Pa. C.S. § 1529.1)

Please be advised that the electric and gas service for the accounts in question will be transferred into your name effective immediately.  If any of the current tenant’s balance due is attributable to the found foreign wiring and piping, the portion of that balance attributable to the foreign wiring and piping will be transferred into your name as well.  The service can only go back into your tenant’s name if you have your electrician and/or contractor correct the wiring and piping for each apartment.

Complaint Attachment A (emphasis added)

		Read in conjunction with PECO’s voluntary apportionment of the electric bill attributable to foreign wiring, it is easy to see how the Complainants were confused by the letter and irritated when the entire amount of the gas service bill appeared in their name.  The PECO letter of May 26, 2010 refers to “the portion of that balance attributable to the foreign piping.” While it does not promise “apportionment” of the gas bill, that is how the Complainants have, understandably, interpreted the letter.

		PECO argues that the Complaint is legally insufficient because it fails to state a claim upon which the Commission can grant relief and that the Complaint is beyond the jurisdiction of the Commission.[footnoteRef:4]  PECO also argues that the Code requires that the presence of "foreign load" (which exists where tenants have a meter and are direct utility customers and utility service for other tenants or for the landlord is being billed through their meter) prevents a dwelling unit from being deemed "individually metered" within the meaning of 66 Pa. C.S. § 1529.1.  That is correct under current Commission policy.

		However, and most significantly, the PECO letter of May 26, 2010, upon which the Complainants rely, is consistent with prior Commission policy under Afshari v. PPL Electric Utilities Corporation, Docket No. C-200555547 (Order entered April 9, 2008) relating to foreign load cases.  The Afshari policy was implemented in 2008 to soften harsh results on landlords and allowed apportionment of arrearages attributable to foreign load.  Afshari was subsequently rescinded in the case of Ace Check Cashing v. PGW, Docket No. C-2008-2056428 (Order entered May 21, 2010).[footnoteRef:5]  Since Ace, Commission policy has been to require the utility to transfer the entire arrearage to the landlord and to treat any apportionment as a private matter.  Ace does not permit the utility discretion in this regard but requires the utility to transfer the entire balance to the landlord pursuant to Section 1529.1 of the Code once foreign load has been verified.  Thus, no tenant pays for common area usage or the usage of another tenant.  The incentive is created for landlords to ensure that correct wiring exists by holding the landlord responsible for the entire utility bill until the problem is fixed.   [4:  	In fact, the Commission has jurisdiction over the billing of an electric distribution company to a landlord when foreign load is discovered.  66 Pa. C.S. § 1529.1.
]  [5:  	PECO relies extensively on Ace in its Preliminary Objection.] 


		However, in this case, PECO sent the letter of May 26, 2010, which is clearly based on the Afshari policy, to the Complainants five days after Afshari was rescinded by the Commission.  Though the Complainants, who are proceeding pro se, probably did not realize it when they filed their Complaint, this gives rise to the issue of whether PECO rendered “reasonable service” consistent with 66 Pa. C.S. § 1501, and whether PECO has violated the Commission’s Ace  policy.  Also unresolved is the related fact question of why PECO apportioned the electric bill but not the natural gas bill. 

		In deciding preliminary objections, the Commission must determine whether, based on well-pleaded factual averments of the complainants, recovery or relief is possible. Dept. of Auditor General, et al v. SERS, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003), 2003 Pa. Commw. LEXIS 849; P.J.S. v. Pa. State Ethics Comm'n, 669 A.2d 1105 (Pa. Cmwlth. 1996) 1996 Pa. Commw. LEXIS 11.  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections. Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002) 2002 Pa. Commw. LEXIS 580.  All of the non-moving party's averments in the complaint must be viewed as true for purposes of deciding the preliminary objections, and only those facts specifically admitted may be considered against the non-moving party.  Ridge v. State Employees' Retirement Board, 690 A.2d 1312 (Pa. Cmwlth. 1997) 1997 Pa. Commw. LEXIS 148. 

		Therefore, the preliminary objection can be granted only if recovery or relief is not possible after all of the Complainants' averments in the complaint are viewed as true for purposes of deciding the preliminary objection, using only those facts specifically admitted.  In this case, based on well-pleaded factual averments of the Complaint, recovery or relief is possible.  Therefore, the Respondent’s Preliminary Objection must be denied and this matter set for hearing.

CONCLUSIONS OF LAW

		1. 	The Commission has jurisdiction over the billing by a utility to a landlord when foreign load is discovered.  66 Pa. C.S. § 1529.1.

		2. 	Commission regulations permit the filing of preliminary objections. 52 Pa. Code §§ 5.101(a)(1)-(6).  Preliminary objection practice before the Commission is similar to Pennsylvania civil practice respecting preliminary objections. Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).

		3.	In deciding the preliminary objection, the Commission must determine whether, based on well-pleaded factual averments of the Petitioner, recovery or relief is possible. Dept. of Auditor General, et al v. SERS, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003), 2003 Pa. Commw. LEXIS 849;  P.J.S. v. Pa. State Ethics Comm'n, 669 A.2d 1105 (Pa. Cmwlth. 1996) 1996 Pa. Commw. LEXIS 11.

		4. 	Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections. Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002) 2002 Pa. Commw. LEXIS 580.

		5. 	All of the non-moving party's averments in the complaint must be viewed as true for purposes of deciding the preliminary objections, and only those facts specifically admitted may be considered against the non-moving party.  Ridge v. State Employees' Retirement Board, 690 A.2d 1312 (Pa. Cmwlth. 1997) 1997 Pa. Commw. LEXIS 148.

		6. 	Preliminary objections can be granted only if recovery or relief is not possible after all of the Complainants' averments in the complaint are viewed as true for purposes of deciding the preliminary objections, using only those facts specifically admitted.

		7.	The Complaint alleges a utility violation of a Commission‑administered statute, regulation or order; therefore, there is, potentially, a remedy available from the Commission.  66 Pa. C.S. § 1501.






ORDER

		THEREFORE

		IT IS ORDERED:

		1. 	That the Preliminary Objection filed by PECO Energy Company in the case captioned Diana & Phillip McKee v. PECO Energy Company at PUC Docket No. F‑2010‑2213216 is denied.

		2. 	That the Complaint filed in the case captioned Diana & Phillip McKee v. PECO Energy Company at PUC Docket No. F-2010-2213216 shall be set for hearing.

		
Date:	March 15, 2011				______________________________
							Dennis J. Buckley
								Administrative Law Judge
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