BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Neville Island Supply Company, Inc.			:
							:
	v.						:		C-2009-2132987									:
Duquesne Light Company				:



INITIAL DECISION


Before
John H. Corbett, Jr.
Administrative Law Judge


HISTORY OF THE PROCEEDING


		On September 28, 2009, Neville Island Supply Company, Inc. (“Complainant” or “Neville Island”) filed a complaint with the Pennsylvania Public Utility Commission (“Commission”) disputing the bills it received for commercial electric service from Duquesne Light Company (“Respondent” or “Duquesne Light”).  More specifically, Complainant alleges that it has been charged incorrectly for electricity since it began receiving service from Duquesne Light in January 2008.  Neville Island asserts it first became aware of the problem when it received a bill of $24,004.58 covering the period of July 31, 2009–August 31, 2009, during which time Complainant alleges it was using electricity for only a small office and three lights in the plant.  According to Complainant, Respondent’s personnel, upon visiting the plant site, determined that the spike in electric usage was caused “from testing the meter.”  Although Duquesne Light issued a corrected bill to replace the one for $24,004.58, Complainant is concerned about being charged for other past or future occurrences of Duquesne Light meter testing.  In addition, Complainant avers Respondent is charging it for keeping a large transformer on to supply electricity for one of Duquesne Light’s substations.  Also, Complainant believes the substation in question provides service to other Duquesne Light customers.  For relief, Complainant requests an informal meeting with Respondent’s officials and a Commission representative to correct the situation.

		On October 14, 2009, Respondent filed a motion to dismiss the complaint, because the Complainant was unrepresented by legal counsel and it is registered as a Pennsylvania business corporation with the Pennsylvania Department of State, Corporation Bureau.  On November 23, 2009, James R. Cooney, Esq. entered his appearance on behalf of Complainant.  By Interim Order issued on January 4, 2010, Chief Administrative Law Judge Veronica A. Smith denied the motion to dismiss the complaint.

		On February 10, 2010, Respondent answered the complaint as directed by the foregoing Interim Order.  Respondent declares the bills it tendered to Complainant are correct, the meter is registering accurately, and there is no foreign load.  By way of background, Duquesne Light explains this customer’s meter at one time served both Neville Island and another company, Cemex.  When a dispute arose between the two parties, Cemex paid to have a separate meter installed.  Since Complainant was not paying its bill, expressing a concern about a high bill, Duquesne Light performed a meter inspection on August 10, 2009, which showed no problem with the meter.  After meeting with Complainant in August 2009, Respondent agreed to institute a rate change, which became effective with the next billing cycle.  The bill issued on August 31, 2009 showed a high reading on the date of the meter inspection.  Since that reading was inconsistent with the remainder of the month’s usage, Duquesne Light adjusted the bill and reissued a bill for $3,238.17.  Respondent avers the substation at the premises belongs to Complainant and only serves its business.  Any power consumed in the substation is for Complainant’s benefit.

		On April 21, 2010, I received this case assignment.  A standard Prehearing Order was issued on April 23, 2010.  Altogether, four hearings were postponed due to the parties’ scheduling conflicts, to wit: May 25, 2010, June 23, 2010, August 25, 2010 and September 15, 2010.  On November 30, 2010, Respondent filed a motion to compel discovery, purporting that on October 29, 2010 it served interrogatories upon Complainant to which Complainant neither objected nor answered.  By a Fifth Interim Order issued on December 10, 2010, the motion was denied as the request for discovery was tardy.

		This case proceeded to a hearing in the Pittsburgh offices of the Commission on December 21, 2010.  James R. Cooney, Esq. represented Complainant.  Krysia Kubiak, Esq. represented Respondent, which offered four exhibits for admission into the record.  The hearing generated 85 pages of notes of testimony.  No briefs were filed.  By Sixth Interim Order issued on March 2, 2011, the Affidavit of Richard Lachimia and Respondent’s Exhibit 5 were admitted into the record as a late-filed exhibit.  The same Order closed the record on that date.

FINDINGS OF FACT

1. The Complainant is Neville Island Supply Company, Inc. (N.T. 6).[footnoteRef:1] [1:  	The caption originally read “Neville Island Supply v. Duquesne Light Company,” but the Order on Respondent’s Preliminary Objections issued on January 4, 2010 amended the caption.  According to the Pennsylvania Department of State, Corporation Bureau, Complainant’s full name is Neville Island Supply Company, Inc.] 


2. The Respondent, Duquesne Light Company, furnished commercial electric service to the Complainant from January 1, 2008 to September 29, 2010 (N.T. 7-8: Respondent’s Exh. 1).

3. The Complainant owes the Respondent $63,006.66 on this account (N.T. 26-29; Respondent’s Exh. 1).

4. Michael Carlow, who describes himself as the assistant secretary, testified on behalf of the Complainant (N.T. 6, 15).

5. Mr. Carlow explains the Complainant was formerly a cement plant that is situated on 11½ acres of land that is owned by GMI Land Company (N.T. 6-7).



6. Mr. Carlow is also vice-president and general manager of GMI Land Company (N.T. 6, 17-18).

7. Prior to June 6, 2009, another company, Cemex, shared the meter and substation for electric service from the Complainant at this site.  Thereafter, Cemex separated its facilities, installed its own transformer, substation and meter, and received electric service in its own right from Duquesne Light (N.T. 8-9, 20).

8. Mr. Carlow insists the only equipment the Complainant operated on this site was an overhead crane that unloaded sludge from a pond for approximately three or four months from February until June 2008 (N.T. 7).

9. Mr. Carlow alleges that all of the bills for electric service were too high, starting with the first bills Complainant received from Duquesne Light (N.T. 7-9).

10. Mr. Carlow states that in June 2009, representatives of the Complainant and the Respondent met to discuss the high bill dispute (N.T. 9).

11. Mr. Carlow states that shortly after that meeting, the Complainant received a bill for electric service in excess of $24,000 (N.T. 9).

12. The Complainant’s bill for electric service shows that in September 2009, Duquesne Light charged it $24,004.58 for the period of July 31, 2009 to August 31, 2009 (N.T. 21; Respondent’s Exh. 1; Respondent’s Cross-Examination Exh. 1).

13. Mr. Carlow relates that the only person in the plant was a guard and the only electrical equipment running were transformers and lifts in the office (N.T. 10, 21).

14. On September 21, 2009, Mr. Carlow met again with representatives from Duquesne Light, who explained to him that the abnormally high bill was due to a meter test that it performed (N.T. 10-13).

15. One of the Respondent’s representatives at the meeting explained to Mr. Carlow that the on-site transformer was the Complainant’s responsibility (N.T. 13).

16. Mr. Carlow filed the present complaint, because he believes the Complainant was overcharged and he would like the opportunity to audit the Respondent’s bill and inquire how many other times Duquesne Light tested the meter (N.T. 13‑15).

17. Mr. Carlow relates that no power has been used at the plant since September 2010 (N.T. 14).

18. Duquesne Light removed the amount of $24,004.58 from the Complainant’s bill after receiving Mr. Carlow’s complaint about the charge (N.T. 23).

19. Maria Tamilia is a regulatory consumer relations specialist for Duquesne Light (N.T. 25).

20. Ms. Tamilia sponsored the Complainant’s Account Statement with Duquesne Light (N.T. 26-29; Respondent’s Exh. 1).

21. The Account Statement shows that on September 1, 2009, Duquesne Light charged the Complainant $24,004.58 and on September 2, 2009, it credited the account the same amount (N.T. 29; Respondent’s Exh. 1).

22. Until September 2009, Duquesne Light charged the Complainant under the general service large rate.  Thereafter, it charged the Complainant under the general service medium rate.  The change in rates occurred at the request of the Complainant (N.T. 29-30).

23. The general service large rate applies to a customer with a substation; the general service medium rate is given to a large commercial customer without a substation (N.T. 30).

24. Testing a commercial meter can cause the meter to show a spike in load, which is usually reduced before a bill is sent to a customer (N.T. 33).
25. Richard Lachimia is a senior meter engineer with 32 years of experience with Duquesne Light (N.T. 35).

26. Mr. Lachimia attended the meeting with Mr. Carlow on September 21, 2009.  He explained to Mr. Carlow that the unusually high bill occurred as a result of an equipment malfunction during meter testing.  The error occurred when the test jack that is plugged into the meter socket malfunctioned.  The test jack allows the same amount of energy to pass through the subject meter and a standard meter.  When the technician installed the device, a connector broke off inside and to avoid any short, the technician withdrew everything from the meter socket.  When a second test jack was installed, the technician forgot to reset the meter in test mode and the meter recorded the load during the test.  The recorded usage was then reported back to the Respondent as customer consumption (N.T. 37-43, 50‑54, 56-57).

27. Mr. Lachimia assures that the meter test showed the Complainant’s meter was registering accurately (N.T. 44).

28. The meter was tested again a second time on February 2, 2010 and shown to record accurately.  It measured 100.1% on full load and 100.0% on light load (N.T. 44-45, 54‑55, 57-58; Affidavit of Richard Lachimia; Respondent’s Exh. 5).[footnoteRef:2] [2:  	The Respondent originally submitted this exhibit as “Respondent’s Exh. 4,” but a review of the record shows that this exhibit should be admitted as “Respondent’s Exh. 5.”] 


29. This meter was originally placed in service in the mid to late 1990’s (N.T. 52).

30. A meter is tested both before and after removal from service.  Pursuant to regulation, this type of meter is tested every 16 years while in service (N.T. 58-59).

31. To Mr. Lachimia’s knowledge, this is the first time that a customer has been billed an erroneous amount due to a test mode problem (N.T. 45).



32. Upon conclusion of the meeting, Mr. Carlow discussed with Mr. Lachimia the transformers he wanted to shut down in the switch room next to the Complainant’s substation.  One of these transformers feeds Duquesne Light’s protection equipment in the substation (N.T. 46-47).

33. Electrical energy must be maintained for the Respondent’s protection equipment at the substation to supply some degree of temperature moderation in the control room and charge the batteries to energize breakers in the event of an equipment failure or fault.  The breakers are needed to isolate the customer from the rest of Duquesne Light’s grid (N.T. 56).

34. Duquesne Light audits a customer’s account as a normal part of any high bill complaint (N.T. 47).

35. Mr. Lachimia did not see any activity in the areas of the plant that he walked through during the meeting on September 21, 2009, although transformers in the Complainant’s substation were operating (N.T. 49, 60-61).

36. The substation at the plant site is the customer’s substation.  All of the energy recorded on the meter in the Complainant’s substation is solely for use on this property (N.T. 55-56).

37. Michelle Antantis, a principal engineer, has been employed with Duquesne Light for 21 years (N.T. 62-63).

38. Ms. Antantis sponsored a drawing of the substation on the Complainant’s property (N.T. 63-64, 70-71; Respondent’s Exh. 2).

39. The Complainant’s substation receives electric service from a 23 kV sub-transmission line.  The sub-transmission line passes through the substation.  A Duquesne Light-owned transformer in that substation taps into the sub-transmission line and steps down the power from 23 kV to 4 kV for use at the Complainant’s facility.  This arrangement has been in 


effect with previous owners of the property since at least 1916 (N.T. 64-65, 71-72; Respondent’s Exh. 2).

40. The Complainant’s substation has a 10,000 kV transformer, which is fairly large for this type of substation.  The electrical consumption for the Complainant shows that it is using much less than what the substation was constructed to handle.  With these small consumption figures, Duquesne Light would not install such a substation for this customer today.  Instead, the Respondent would provide a much smaller service.  But since the Complainant inherited this substation, it is allowed to keep it (N.T. 66-67).

41. Ms. Antantis explains the Complainant is responsible for everything on its side of the transformer in the substation (N.T. 67-68).

42. In addition, the Complainant, as standard operating procedure, is responsible for providing electric power for Duquesne Light to supply lighting in the substation, fans to cool the transformer, and energy to charge the batteries to trip the breaker if an equipment failure or fault occurs, all of which is to ensure the safe operation of the substation.  When the plant is running, this operation is a small percentage of the overall bill for electric usage (N.T. 68-69, 72-74, 77-80; Respondent’s Exh. 3).

43. The transformer in this substation only feeds electric service to the Complainant.  It does not serve any other customer (N.T. 75).

44. Shutting down the transformer without taking the substation off line would create a safety issue, since the batteries would draw down, the breaker equipment would not operate, the batteries without heat would crack, and there would be no lights in the substation.  If the breaker fails, every other customer on the circuit would experience an interruption of service (N.T. 69, 76-77, 79-80).

45. The substation has been taken off line, but the sub-transmission line still passes through the substation.  Other customers on the sub-transmission line are unaffected (N.T. 69-70, 80).
46. Pursuant to Rule 13 of Duquesne Light’s tariff, Rules and Regulations, Customer’s Facilities, “The installation and maintenance of the customer’s wiring and equipment shall be in accordance with the Company’s ‘Electric Service Installation Rules’ and shall be subject to the approval of the proper authorities” (N.T. 82-83; Respondent’s Exh. 4).

DISCUSSION

		The Complainant disputes the bills that it received from the Respondent for commercial electric service.  Section 1501 of the Public Utility Code (the “Code”), 66 Pa. C.S. §1501, directs every public utility to furnish and maintain adequate, efficient, safe and reasonable service and facilities as shall be necessary or proper for the accommodation, convenience and safety of its patrons, employees and the public.  The term “service” is “[u]sed in its broadest and most inclusive sense, [a]nd includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities . . . in the performance of their duties under . . .” the Code.  66 Pa. C.S. §102.  Thus, the term “service” is obviously broad enough to include the utility’s function of properly reading the meter and billing its customer accurately for the electrical service it delivers.  As the party seeking affirmative relief from the Commission, the Complainant bears the burden of proving that it is entitled to relief.  66 Pa. C.S. §332(a).

		The term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Marqulies, 364 Pa. 45, 70 A.2d 854 (1954); and Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).  “Preponderance of the evidence” means one party must present evidence that is more convincing, by even the smallest amount, than the evidence presented by the other party.  Id.  Accordingly, one must review the record in this case to determine whether the Complainant has satisfied its burden of proof.  If the review indicates the burden has been satisfied, one must then determine whether the Respondent has submitted evidence of co-equal value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof cannot be satisfied, unless the party bearing the burden of proof presents additional evidence.  Morissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967); and Burleson v. Pa. P.U.C., 443 A.2d 1373 (Pa. Cmwlth. 1982), affirmed, 501 Pa. 443, 461 A.2d 1234.

		Furthermore, one must exercise care to ensure substantial evidence in the record supports the decision of the Commission.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704; and Yellow Cab Company v. Pa. P.U.C., 524 A.2d 1069 (Pa. Cmwlth. 1987).  “Substantial evidence” means such relevant evidence that a reasonable mind may accept as adequate to support a conclusion.  Philadelphia Gas Works v. Pa. P.U.C., 898 A.2d 671 (Pa. Cmwlth. 2006).  The pertinent inquiry is whether substantial evidence exists to support the Commission’s findings.  Elliot Co. v. Workers’ Comp. Appeal Bd. (Shipley), 785 A.2d 480 (Pa. Cmwlth. 2002).  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Pa. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).  In addition, a complainant, to establish a sufficient case against a utility and satisfy the burden of proof, must show the utility is responsible or accountable for the problem described in the complaint.  Feinstein, supra.

		In Waldron v. Philadelphia Electric Company, 54 Pa. P.U.C. 98 (1980), the Commission outlined the general dynamics for the burden of proof in a case that raises a high bill dispute.  In order to determine whether a complainant has established a prima facie case where there are claims of unusually high bills, certain factors must be considered.  While the accuracy of the meter is an important factor in resolving a billing dispute, it is not the sole criterion.  Id. at 100.  A complainant may establish a prima facie case by showing that: (1) the disputed bill was abnormally high when compared to prior usage patterns; and (2) his/her/its pattern of usage had not changed.  Id.  In looking at these criteria, one may consider the billing history of the account, any change in the number of occupants residing in the household (if a residential account), the potential for energy utilization, and any other relevant facts or circumstances that come to light during the proceeding.  Replogle v. Pennsylvania Electric Company, 54 Pa. P.U.C. 528 (1980).  In this way, a complainant may prove entitlement to relief by wholly circumstantial evidence, rather than direct evidence of some utility misfeasance.  Milkie v. Pa. P.U.C., 768 A.2d 1217 (Pa. Cmwlth. 2001).

		The “Waldron Rule” is nothing more than an evidentiary rule to apportion the burden of going forward with the evidence.  Pennsylvania Electric Company v. Pa. P.U.C., 473 A.2d 704, 705-6 (Pa. Cmwlth. 1984).  As such, it is immaterial to the applicability of the rule whether the customer is residential, commercial or industrial.  Chiaverini v. Duquesne Light Company, Docket No. C-00945562 (Order entered February 13, 1995); and Kupstas v. Pennsylvania Gas & Water Company, Docket No. F‑09136863 (Order entered September 17, 1992).  Application of these criteria to the present case reveals the Complainant has not carried its burden of proving that it is entitled to relief.

		The Complainant claims that it has been overbilled since it began receiving electric service from Duquesne Light in January 2008.  For proof, the Complainant insists that, except for the operation of an overhead crane from February until June 2008, the plant has been shut down.  It offers nothing more than the supposition that because the Respondent erred in reading the meter in September 2009 when it sent a bill in the amount of $24,004.58, Duquesne Light must have erred on other occasions as well (Respondent’s Exh. 1; Respondent’s Cross-Examination Exh. 1).  Mere speculation or surmise does not constitute evidence; it clearly is insufficient to meet one’s burden of proof.  Norfolk & Western Ry. Co., supra.

		Furthermore, Duquesne Light admits it mistakenly billed the Complainant in September 2009.  As described more fully above,[footnoteRef:3] the error occurred when a technician failed to reset the meter to the proper mode during testing.  The meter then recorded the test load as customer usage and this information passed on into billing.  The Respondent, however, corrected the bill the next day (Respondent’s Exh. 1).  The Respondent denies other bills were inaccurate or it overcharged the Complainant.  Indeed, no other bills are shown to be abnormal. [3:  	See, Finding of Fact No. 26, supra.] 


		


Moreover, the Complainant appears to have the capacity to consume the amount of electricity for which it has been billed.  Accepting for the moment the Complainant’s assertion that the cement plant shut down, other equipment on the premises still continued to operate.  The Complainant’s substation receives electric service from a 23 kV sub-transmission line.  The sub-transmission line passes through the substation.  A Duquesne Light-owned transformer in that substation taps into the sub-transmission line and steps down the power from 23 kV to 4 kV for use at the Complainant’s facility.  This arrangement has been in effect with previous owners of the property since at least 1916 (N.T. 64-65, 71-72; Respondent’s Exh. 2).

		The 10,000 kV transformer is fairly large for this type of substation.  The Complainant’s electrical consumption shows that it is using much less than what the substation was constructed to handle.  With these small consumption figures, Duquesne Light would not install such a substation for this customer today.  Instead, the Respondent would provide a much smaller service.  But since the Complainant inherited this substation, it is allowed to keep it (N.T. 66-67).

		In addition, the Complainant is responsible for everything on its side of the transformer in the substation (N.T. 67-68).  The Complainant, as standard operating procedure, is responsible for providing electric power for Duquesne Light to supply lighting in the substation, fans to cool the transformer, and energy to charge the batteries to trip the breaker if an equipment failure or fault occurs, all of which is to ensure the safe operation of the substation.  When the plant is running, the substation operation is a small percentage of the Complainant’s overall bill (N.T. 56, 68-69, 72-74, 77-80; Respondent’s Exh. 3).

		Contrary to the Complainant’s supposition, the transformer in this substation only feeds electric service for the Complainant’s consumption.  It does not serve any other customer (N.T. 75).  Shutting down the transformer without taking the substation off line as the Complainant wanted to do would create a safety issue, since the batteries would draw down, the breaker equipment would not operate, the batteries without heat would crack, and there would be no lights in the substation.  If the breaker fails, every other customer on the circuit would experience an interruption of service (N.T. 69, 76-77, 79-80).[footnoteRef:4]  Accordingly, continued operation of such equipment was essential for safety reasons so long as the substation remained in service. [4:  	The substation has been taken off line, but the sub-transmission line still passes through the substation.  Other customers on the sub-transmission line are unaffected (N.T. 69-70, 80).] 


		For all of the foregoing reasons, the Complainant has failed to prove that the Respondent has overcharged it for electric service.  Therefore, the complaint must be denied.

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the subject matter and the parties to this proceeding.  66 Pa. C.S. §701.

2. The Complainant has not met its burden of proving that it is entitled to the relief it seeks from this Commission.  66 Pa. C.S. §332(a).

ORDER

		THEREFORE,

		IT IS ORDERED:

		That the complaint of Neville Island Supply Company, Inc. against Duquesne Light Company, at Docket No. C-2009-2132987, is hereby denied.


Date:  March 3, 2011											
							John H. Corbett, Jr.
							Administrative Law Judge
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