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HISTORY OF THE PROCEEDINGS


On April 9, 2010, Edward J. Sopko (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (Respondent).  Essentially, the Complainant alleged that since November 2009 he has had about 10 outages which lasted on the average of more than two hours each.  He asked that the Respondent trim trees in his area and that he be provided a generator to offset future outages.    


On May 12, 2010, the Respondent filed an answer to the complaint.  It stated, among other things, that within the last two years, the Complainant has experienced 10 sustained interruptions, six of which were caused by storms, that on March 17, 2009, it installed two Resettable Electronic Sectionalizers (RES) to reduce the length of an interruption and the number of customers affected, and that its five-year cycle tree trimming program is also scheduled to be completed in the Complainant’s area in the beginning of 2011.


On January 31, 2011, a hearing was held on the complaint.  At the hearing, the Complainant proceeded unrepresented.  He testified on his own behalf and introduced no exhibit into the record.  The Respondent was represented by Tishekia Williams, Esquire, who presented the testimony of two witnesses and introduced six exhibits into the record.


The record closed at the conclusion of the hearing on January 31, 2011.

FINDINGS OF FACT


1.
The Complainant is the Respondent’s ratepayer of record and takes service at 530 Bair Road, Berwyn, Pennsylvania.  He is on Circuit Tredyffrin 132, which serves 637 customers (N.T. 4, 16).


2.
Between November 2009 and May 2010, the Complainant experienced nine outages.  Of these nine outages, six were caused by vegetation, one by fire, and two by intentional interruption for cross arm repairs (N.T. 16-19; PECO Exhibit 2).


3.
Between November 2009 and May 2010, the Complainant experienced two outages, which were caused by major storms (N.T. 19, 20; PECO Exhibit 2).   


4.
The Respondent’s Call Center provides customers with estimated time restoration (ETR).  For a small outage, the Respondent usually dispatches maintenance mechanics within a half hour to an hour of the outage.  For a large storm, it uses mass communication to disseminate information about the storm or crews from foreign utilities (N.T. 20, 21).


5.
The Respondent’s cyclical trimming program is a five-year program, which costs between $18 to $20 million a year.  The program trims in and around distribution wires with voltage of 4kV, 13kV, and 34kV.  These wires feed residential and business customers.  The Respondent is in the third of the five-year cycle and trims circuits which have experienced vegetation-related outages (N.T. 25, 26).


6.
The Respondent’s 34kV program targets 34,000 volt circuits.  It trims on these circuits in years two, four, or five (N.T. 26).    


7.
The Respondent’s hazard tree removal program targets dead and declining trees which could pose a threat to the wires (N.T. 26).    


8.
The Respondent’s strategic tree program removes fast growing, non-compatible trees, which are “planted by birds or property owners and grow up into the wires,” causing outages (N.T. 26, 27, 35, 36).   


9.
Circuit Tredyffrin 132 started with the five year trimming program in 2006.  The circuit was trimmed again in 2010, a little over four and a half years from the start (N.T. 28).    


10.
In Circuit Tredyffrin 132, two hazardous trees were removed in 2006, three in 2007, and six in 2010.  These trees were removed with the permission of property owners (N.T. 29; PECO Exhibit 5).


11.
In Circuit Tredyffrin 132, very few strategic trees were removed in 2006.  In 2010, the Respondent identified and got permission from property owners to remove 382 strategic trees (N.T. 29, 30; PECO Exhibit 5).   


12.
The Complainant’s house is located in a very highly, densely populated forested area with mature large growing trees in and around the wires.  These trees are over and above the poles, the lines, and the conductors, and their branches are 10 to 70 feet over the lines.  The removal of these trees would require a buffer zone of 100 to 150 feet (N.T. 30, 31; PECO Exhibit 6).  
DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a preponderance of the evidence.  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).  The Pennsylvania Supreme Court has characterized a preponderance of the evidence as tantamount to a “more likely than not” inquiry.  Commonwealth v. $6,425 Seized From Esquilin, 583 Pa. 544, 555, 880 A.2d 523, 529 (2005).


Under these principles the Complainant, as the party seeking relief, has the burden of proof.  In this case, the Complainant has the burden of proving by a preponderance of the evidence that the Respondent has provided him with unreasonable service in that it has failed to respond to the Complainant’s outage.   


Essentially, the Complainant complained that he had suffered 14 outages between Thanksgiving 2009 and May 2010, in about six or seven months, that the outages lasted on the average of two hours each, and that in specific, the outage which occurred on June 4, 2010 lasted more than seven hours.  Simply, the Respondent sent a letter to him, apologizing for the lack of service, and he felt like he was living in a third world country.  He asked that the Respondent trim trees in his area and install in his house a natural gas generator to give him power when outages occur.  He also asserted outages occurred because the Respondent had cut back on trimming (N.T. 5-9).


The Respondent testified that its records showed the Complainant experienced nine outages between November 2009 and May 2010, that the outages lasted on the average of two hours each, and that the outage which occurred on June 4, 2010 lasted over 2 hours and 32 minutes.  It added that during this period of time, the Complainant also experienced two major storms which caused outages.  


The Respondent also testified that the Complainant lives in a very highly, densely populated forested area with mature large growing trees in and around the wires.  These trees are over and above the poles, the lines, and the conductors, and their branches are 10 to 70 feet above the lines.  The removal of these trees would require a 100-to-150 foot buffer zone.  


The Respondent conducted a five-year tree trimming program which costs between $18 to $20 million a year.  The five-year program trims in and around distribution wires with voltage of 4KV, 13KV and 34KV.  The hazard tree program targets dead or declining trees.  The strategic tree program removes fast growing, non-compatible trees.  In Circuit Tredyffrin 132, several hazard trees were removed in 2006, 2007, and 2010.  In 2010, 382 strategic trees were removed.  All these removals were made with the permission of property owners. 


Section 1501 of the Code, 66 Pa. C.S. §1501, provides, in part, that:

Every public utility shall furnish and maintain adequate, efficient, safe and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public . . .



These provisions do not require that the service provided by a public utility be perfect but only that the service be reasonable.


The length of an outage is not by itself reasonable or unreasonable.  A quick response is an indication of reasonableness.  The reasonableness or unreasonableness must be considered in the light of the present state of technology, and the circumstances of each case.  Instant Car Wash v. Duquesne Light Company, Docket No. C-00924611 (Pa. PUC December 3, 1993).  To be reasonable, a utility’s response must be one which would not be objectionable to a reasonable man.  


From the testimony above, I believe the Respondent responded to the Complainant’s outages with well thought-out programs during inclement weather.  The amount of money spent on the Complainant’s circuit on these programs in 2010 ($103,531) was lower than the amount spent in 2006 ($108,690), but was much higher than those spent in 2007 ($4,660), 2008 ($738), and 2009 ($1,324) (PECO Exhibit 5).  This was not a sign of cutting back money on trimming.  It was a sign of using the money as it was needed.  Further, it is appropriate to note the ruling of the Pennsylvania Supreme Court on the responsibility of a utility in abnormal weather conditions or conditions which are beyond its control:    

We are of the opinion that under these circumstances - abnormal weather conditions, wartime controls and wartime scarcity - it cannot be said that the company failed to furnish and maintain adequate, efficient and reasonable service and facilities.  The qualifying adjectives must be construed to have their meaning and connotative value in the light of the times, and what is not adequate, or not efficient, or not reasonable in normal, ordinary times might well be considered so to be in war time.  The Commission should have taken cognizance of the conditions existing in this case and rendered its judgment in the light of circumstances which were beyond appellant’s control.  (Emphasis added).

In re Shenandoah Suburban Bus Lines, Inc., 355 Pa. 521, 50 A.2d 301 (1947).


Finally, the Complainant requested that the Respondent install a gas generator to provide him with electricity when outages occur.  In this regard, the Superior Court held that when the benefits of an improvement accrue primarily to a customer, that customer is required to pay for the improvement.   Colonial Products Company v. Pennsylvania Public Utility Commission, 188 Pa. Superior Ct. 163, 146 A.2d 657 (1958).  There is little doubt that the installation of a gas generator only benefits the Complainant.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties to, and the subject matter of, this complaint proceeding.



2.
The Complainant has failed to carry his burden of proof.


3.
A customer is required to pay for an improvement when the benefits of the improvement accrue primarily to the customer.
ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of Edward J. Sopko against PECO Energy Company at Docket No. C-2010-2170194 is dismissed.   
Date:
         February 18, 2011      


____________________________________








Ky Van Nguyen








Administrative Law Judge
� 	Section 332(a) of the Public Utility Code provides:





   (a)  Burden of Proof.  -  Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.
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