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HISTORY OF THE PROCEEDING



On December 6, 2010, Daniel Shinefield (Complainant) filed a formal Complaint against PECO Energy Company (PECO or Respondent) alleging that he is a Customer Assistance Program (CAP) customer, that he missed a payment, and that PECO cancelled the agreement.  He states that PECO will not give him a new arrangement until he makes up his CAP payments, and he was told that his entire arrearage is the CAP arrearage because the entire balance was transferred to CAP when the payment arrangement was implemented.  He seeks a reasonable payment schedule for the amount due, and he promises to keep it.



On December 29, 2010, PECO filed its Answer and New Matter as well as Preliminary Objections.  The Answer denies that Complainant is entitled to another payment arrangement because CAP rates are not subject to Commission payment arrangements, and once payment is not made, the entire arrearage, here $15,507.56, is due.  New Matter states that the Complainant has been enrolled in PECO’s CAP since December 15, 2005.



In Preliminary Objections, PECO points out that CAP customers may not be given payment arrangements under Chapter 14 of the Public Utility Code, 66 Pa. C.S. § 1405(c), and asks that the Complaint be dismissed for legal insufficiency of a pleading.


On February 14, 2011, the matter was assigned to me by Motion Judge Assignment Notice.



The time for filing a response to the New Matter or Preliminary Objections has run, and no responsive pleading has been filed.  The Preliminary Objections are ready for decision.  

FINDINGS OF FACT



1.
Complainant is Daniel Shinefield, 409 Levering Mill Road, Bala Cynwyd, PA 19004.


2.
Respondent is PECO Energy Company, a jurisdictional public utility providing residential electric and gas service in the Commonwealth of Pennsylvania.



3.
On December 6, 2010, Complainant filed a formal Complaint which admits that he is a Customer Assistance Program customer of PECO and that he missed a payment.



4.
On December 29, 2010, PECO filed its Answer and New Matter as well as Preliminary Objections to the formal Complaint.



5.
No responsive pleading was filed to the New Matter or to the Preliminary Objections.  

DISCUSSION



Commission regulations permit the filing of preliminary objections.  52 Pa. Code §§ 5.101(a)(1)-(6).  Preliminary objection practice before the Commission is similar to Pennsylvania civil practice respecting preliminary objections. Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  



Commission regulations provide:

§ 5.101.  Preliminary objections.

(a)
Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:


(1)
Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2)
Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.


(3)
Insufficient specificity of a pleading.


(4)
Legal insufficiency of a pleading.


(5)
Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.


(6)
Pendency of a prior proceeding or agreement for alternative dispute resolution.

52 Pa. Code § 5.101(a).



In deciding the preliminary objections, the Commission must determine whether, based on well-pleaded factual averments of the Complainant, recovery or relief is possible.  Dept. of Auditor General, et al v. SERS, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003), 2003 Pa. Commw. LEXIS 849;  P.J.S. v. Pa. State Ethics Comm’n, 669 A.2d 1105 (Pa. Cmwlth. 1996) 1996 Pa. Commw. LEXIS 11.  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002) 2002 Pa. Commw. LEXIS 580.  All of the non-moving party’s averments in the complaint must be viewed as true for purposes of deciding the preliminary objections, and only those facts specifically admitted may be considered against the non-moving party.  Ridge v. State Employees’ Retirement Board, 690 A.2d 1312 (Pa. Cmwlth. 1997) 1997 Pa. Commw. LEXIS 148.  



Therefore, the POs can be granted only if recovery or relief is not possible after all of the Complainant’s averments in the Complaint are viewed as true for purposes of deciding the preliminary objections, using only those facts specifically admitted.  



The Preliminary Objection cites legal insufficiency of a pleading, 52 Pa. Code 
§ 5.101(a)(4), stating that Complainant is a CAP customer and cannot, as a matter of law, receive a Commission-issued payment agreement.  66 Pa. C.S. § 1405(c).



The Public Utility Code provides:

(c)
Customer assistance programs. – Customer assistance program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the commission.

***

66 Pa. C.S. § 1405(c).  



PECO is correct that the Commission lacks the authority to direct PECO to enter into a payment agreement with its CAP customer for amounts covered by the CAP rates.  Although the utility has the ability to restore Complainant to its CAP program or to enter into another payment agreement, it has no duty to do so, and the Commission may not require it.  The Complaint is dismissed.
ORDER


THEREFORE,



IT IS ORDERED:



1.
That the Preliminary Objections filed by PECO Energy Company against Daniel Shinefield at Docket No. C-2010-2213931, are granted.


2.
That the case captioned Daniel Shinefield v. PECO Energy Company, filed at Docket No. C-2010-2213931, is dismissed.

Dated:
February 25, 2011




______________________________









Susan D. Colwell









Administrative Law Judge
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