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OPINION AND ORDER

BY THE COMMISSION

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions filed by Total Environmental Solutions, Inc. (TESI or Company) filed on January 20, 2011, to the Recommended Decision (R.D.) of Administrative Law Judge Katrina L. Dunderdale (ALJ), issued on January 10, 2011.  No Reply Exceptions were filed. Also before the Commission are the Joint Petitions for Settlement of Rate Investigation (Settlements)[footnoteRef:1] filed on November 30, 2010.   [1:  	Individual Settlements were filed for the water and wastewater tariff filings.
] 

I.	Background

TESI provides both water and wastewater service to approximately 2,105 residential and commercial customers and to 3,455 availability customers in portions of Sandy Township, Clearfield County, Pennsylvania.  On June 30, 2010, TESI filed proposed tariffs that were calculated to produce a $376,183, or a 62.2% increase in annual water service revenue and a $268,150, or a 25.6% increase in annual wastewater revenue.  
II.	 History of the Proceeding 

On June 30, 2010, TESI filed Supplement No. 4 to Tariff Water – Pa. P.U.C. No. 4 (Docket No. R-2010-2171918) and Supplement No. 6 to Tariff Wastewater – Pa. P.U.C. No. 4 (Docket No. R-2010-2171924).  Both Supplements had a requested effective date of August 29, 2010.  As part of its filings, TESI submitted the data required pursuant to 52 Pa. Code § 53.52(b) and (c) using an historic test year of the twelve months ending December 31, 2009, and a future test year of the twelve months ending December 31, 2010.   

By Orders entered August 18, 2010, the Commission suspended both tariff supplements until March 29, 2011, unless otherwise directed by Order of the Commission. The Commission initiated an investigation into both tariff supplements and assigned the matter to the Office of Administrative Law Judge. On August 26, 2010, TESI filed its suspension tariffs, Supplement No. 5 to Tariff Water – Pa. P.U.C. No. 4  and Supplement No. 7 to Tariff Wastewater – Pa. P.U.C. No. 4.

On July 30, 2010, the Office of Consumer Advocate (OCA) entered an appearance and filed Formal Complaints on the water tariff, docketed at C-2010-2191449, and the wastewater tariff, docketed at C-2010-2191421.  The Commission’s Office of Trial Staff (OTS) entered its appearance in this proceeding on August 19, 2010.  

A total of forty pro se Complainants collectively filed twenty-nine Formal Complaints against the proposed water tariff and twenty-two Formal Complaints against the proposed wastewater tariff.  A consistent theme in the Complaints was the magnitude of the requested water and wastewater rate increases, particularly in light of the difficult economic times.  A number of the Complainants indicated that they were on a fixed income.  A few Complaints addressed water quality issues and the fact that sewer charges were based on water consumption when a portion of water consumption was used for irrigation.  The ALJ subsequently consolidated the individual Formal Complaints with the rate proceedings at Docket Nos. R-2010-2171918 and R-2010-2171924. These Formal Complaints are listed in the caption of this Opinion and Order.

The ALJ conducted a telephonic prehearing conference on September 13, 2010, at which counsels for TESI, the OTS and the OCA were present.  Prior to the prehearing conference, TESI, the OTS and the OCA submitted prehearing memoranda.  On October 8, 2010, TESI, the OTS and the OCA jointly filed Stipulations Regarding Rate of Return for both the instant water and wastewater cases.  

Two public input hearings were held within the service territory on November 9, 2010, in Dubois, PA.  Counsels for TESI, the OTS and the OCA were present at the hearings.   The first hearing began at 1:00 p.m. and eight witnesses presented sworn testimony.  The second hearing began at 6:00 p.m. and sixteen witnesses presented sworn testimony.  A summary of each witness’ testimony is presented in the Recommended Decision at pages 5-11.  In addition to the magnitude of the rate requests, most of the witnesses testified about service and water quality issues, including discolored and rusty water and the effects on their water fixtures and appliances. 

An evidentiary hearing was held on November 15, 2010.  TESI, the OTS and the OCA stipulated to the admission of each Party’s verified testimonies and exhibits without objection.  Subsequently, on November 30, 2010, TESI, the OTS and the OCA filed Settlements of the water (Water Settlement) and wastewater (Wastewater Settlement) proceedings.  Each of the three signatories filed Statements in Support and TESI served a copy of the Settlements and Statements of Support to all Parties on November 30, 2010.  

By Letter dated December 1, 2010, the ALJ notified all Parties of their opportunity to object to or comment on the proposed Settlement.  The ALJ established a deadline of December 13, 2010, for objections or comments and the Parties were required to submit replies to any objections and comments by December 20, 2010.  

On December 3, 2010, the ALJ conducted a telephonic conference with TESI, the OCA and the OTS to discuss concerns about the proposed Water Settlement.  Thereafter, on December 20, 2010, the signatories to the proposed Water Settlement amended the Settlement by filing the Addendum to Joint Petition for Settlement of Rate Investigation (Settlement Addendum), which was served upon all Parties.

There were no comments or objections filed on the proposed Settlements on or before December 13, 2010.  On December 21, 2010, the ALJ issued an Interim Order which closed the record.  

The ALJ’s Recommended Decision was issued on January 3, 2011.  The ALJ, inter alia, recommended the adoption of the Settlements and also recommended that additional measures be established to address the issue of unaccounted-for water.  On January 20, 2011, TESI filed Exceptions to the Recommend Decision, wherein it opposed the additional conditions recommended by the ALJ that were not addressed in the Settlement.
III.	Discussion

The purpose of this investigation is to establish rates for TESI customers which are “just and reasonable” pursuant to Section 1301 of the Public Utility Code (Code), 66 Pa. C.S. § 1301.  A public utility seeking a general rate increase is entitled to an opportunity to earn a fair rate of return on the value of the property dedicated to public service.  Pennsylvania Gas and Water Co. v. Pennsylvania Pub. Util. Comm’n, 341 A.2d 239 (Pa. Cmwlth. 1975).  In determining what constitutes a fair rate of return, the Commission is guided by the criteria set forth in Bluefield Water Works and Improvement Co. v. Public Service Comm’n of West Virginia, 262 U.S. 679 (1923) and Federal Power Comm’n v. Hope Natural Gas Co., 320 U.S. 591 (1944).  In Bluefield the United States Supreme Court stated:

A public utility is entitled to such rates as will permit it to earn a return on the value of the property which it employs for the convenience of the public equal to that generally being made at the same time and in the same general part of the country on investments in other business undertakings which are attended by corresponding risks and uncertainties; but it has no constitutional right to profits such as are realized or anticipated in highly profitable enterprises or speculative ventures.  The return should be reasonably sufficient to assure confidence in the financial soundness of the utility and should be adequate, under efficient and economical management, to maintain and support its credit and enable it to raise the money necessary for the proper discharge of its public duties.  A rate of return may be too high or too low by changes affecting opportunities for investment, the money market and business conditions generally.

Bluefield, 262 U.S. at 692-3.

The ALJ recommended, inter alia, that we adopt the Water Settlement and the Wastewater Settlement which do not make any specific findings regarding a fair rate of return.  Instead, the Parties to the Settlements request that the Commission find that specific increases in annual water and wastewater service revenue, and corresponding changes in rates are fair, just and reasonable, and therefore, in the public interest.  By making that request, the Parties agree that the rates set forth in the Settlements are designed to yield a fair rate of return. 

Section 332(a) of the Code, 66 Pa. C.S. §332(a), provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600, 602 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654,602 A.2d 863 (1992).  The term “preponderance of the evidence” means that one party has presented evidence that is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-ling Hosiery v. Margulies, 364 Pa. 45.70 A.2d 857 (1950).  In this instance, TESI has the burden of proof.

[bookmark: _Toc271015508]	Terms of the Settlements

Pursuant to our Regulations at 52 Pa. Code § 5.231, it is the Commission’s policy to promote settlements.  The Commission must, however, review proposed settlements to determine whether the terms are in the public interest.  Pa. PUC v. Philadelphia Gas Works, M-00031768 (January 7, 2004); Pa. PUC v. C S Water and Sewer Assoc., 74 Pa. P.U.C. 767 (1991); Pa. PUC v. Philadelphia Electric Co., 60 Pa. P.U.C. 1 (1985).

The following discussion is intended to be a summary of the terms of the Settlements and, accordingly, not every detail has been reflected.  Consequently, the omission of any details of the Settlements should not be interpreted as amending the provisions of the Settlements.

Water Service

Operating Revenue and Rates

Under the terms of the proposed Water Settlement, TESI would be authorized to file tariff supplements containing the rates set forth in Appendix A, which are designed to produce additional operating revenues of approximately of $244,917 (Water Settlement rates).  The Water Settlement rates are in substitution of the originally proposed rates in Supplement No. 4, to Tariff Water – Pa. P.U.C. No. 4, which were designed to produce $376,183 in increased annual operating revenues.  The Water Settlement rates are to become effective for service furnished upon the day after the Commission enters an Order approving the Settlement. Water Settlement ¶ 14(a) at 5.

As reflected in Appendix A, the Water Settlement rates include the following allocation of the increase in annual operating revenues among the rate classes:  

	
	Revenue Increase
	Percent Increase

	Residential
	$225,924
	58.4%

	Commercial
	$7,589
	11.9%

	Availability
	0
	0.0%

	Miscellaneous
	$11,404
	40.0%

	Total Company
	$244,917
	40.5%




The Water Settlement will result in the following monthly rates for metered sales: 
Customer Charge 
	Water Meter Size
	Present
	Settlement
	Percent Increase

	5/8” x  3/4”
	$ 10.67
	$ 12.84
	20.3%

	1”
	$ 19.98
	$ 23.87
	20.3%

	1 ½”
	$ 29.41
	$ 35.39
	20.3%

	2”
	$ 39.47
	$47.50
	20.3%

	3”
	$ 65.79
	$ 79.17
	20.3%

	4”
	$ 161.94
	$ 194.87
	20.3%

	6”
	$ 324.88
	$390.95
	20.3%



Commodity Charge  (per thousand gallons (tg))
	
	Present
	Settlement
	

	0 – 2.5 tg
	$0
	$ 3.52
	

	Over 2.5 tg
	$ 3.63
	$ 3.52
	

	
	
	


The monthly rate per tract for availability customers remains at the same level as current rates, or $3.04 per month, per tract.   

Water Allowance

In TESI’s last rate investigation, the OTS recommended that the water allowance be eliminated so the customer charge would only reflect non-water related costs.  In that investigation, the OCA supported the OTS’ recommendation, based on the proposition that the elimination of water allowances promotes conservation.  In our disposition of TESI’s last rate request, we directed TESI to eliminate its allowance for the first 2,500 gallons of metered water consumption in the water and wastewater tariffs filed in its next base rate case.  Pa. PUC v. Total Environmental Solutions, Inc. – Treasure Lake Water Division, Docket No. R-00072493 and Pa. PUC v. Total Environmental Solutions, Inc. – Treasure Lake Wastewater Division, Docket No. R-00072495, (Opinion and Order entered July 30, 2008) (2008 Rate Order) at 111-113.  As indicated, supra, the commodity charge under the Water Settlement rates will be levied for all consumption in compliance with our 2008 Rate Order.  We also note that the commodity charge for all consumption will be reduced from the current rate of $3.63 to $3.52, per thousand gallons. 

Availability Service

TESI initially proposed to decrease the availability or ready to serve charge by 62%, from $3.04 per month to $1.17 per month.  In its direct testimony, the OTS explained that the availability charge is a flat rate that is used to spread the costs of developing the utility system over the lots it was intended to serve, regardless of whether service is being rendered.  The OTS also submitted that the rationale for the availability charge includes the following:  (1) utility systems are designed and constructed to serve developed and undeveloped lots within a given area;  (2) the nature of a system’s construction cannot readily be increased or decreased for customer fluctuation; (3) the cost incurred by the utility represents the potential service to all potential customers; (4) the availability of utility service enhances the value of the property; (5) the availability of utility service is an integral part of any future development of the property; and (6) it is unfair and improper to charge only those customers actually receiving service for the cost to serve the whole development.  The OTS opposed the reduction in the availability charge because TESI’s cost allocation study failed to include $91,015 of bad debt expense associated with availability customers and because TESI incorrectly calculated the share of the investment that the availability charge should cover.  OTS St. No. 2 at 13-17.  Under the Water Settlement, the availability rate will remain at $3.04 per month.  Water Settlement ¶ 14(a) at 6 and Appendix A. 

We concur that the monthly availability rate should remain at $3.04.  As indicated by OTS’ analysis, keeping the rates at their current level mitigates the misallocation of costs from availability customers to those customers currently receiving water service.     

Overall Rate Structure and Design
	
As reflected in the comparison of current and proposed Water Settlement rates, supra, the Water Settlement rates would result in uniform rate percentage increase in the customer charges for all service levels, and the commodity charge would be the same for all consumption levels.  With the elimination of the water allowance and preservation of current availability charge, discussed supra, the Water Settlement mitigates potential misallocation of costs that would have resulted from TESI’s initial proposed rates.   Therefore, we concur with the OTS that the rate structure and rate design contained in the Water Settlement is in the public interest because the allocation of the proposed increase to TESI’s customer classes is just, reasonable and non-discriminatory.   OTS Statement in Support at 4.

Overall Revenue Increase

As indicated supra, the Water Settlement rates will result in an annual increase of $244,917, which is approximately 65% of the revenue increase initially sought by TESI.   The OCA stated that, based on its analysis of the Company’s filing, the Water Settlement Rates would be in the range of likely outcomes in the event that both cases were fully litigated.  OCA Statement in Support at 2.  The OTS concluded that the increase resulting from the Water Settlement rates is in the public interest because ratepayers will continue to receive safe and reliable service at reasonable rates while allowing sufficient additional revenues to meet the Company’s operating expenses and provide a reasonable rate of return.  OTS Statement in Support at 4.  We have reviewed the analysis presented on the record of this proceeding and concur that the proposed revenue levels are just and reasonable.  

One-Year Stay-Out 

Under the terms of the Water Settlement, TESI is not permitted to file another request to raise its water base rates for one year following the Commission’s approval of the Settlement.  TESI may, however, seek extraordinary rate relief during the one-year stay-out if it meets the requirements for extraordinary relief at 66 Pa. C.S. § 1308(e), or if TESI is subject to significant increases in federal taxes or costs resulting from changes in law or regulation that would not allow it to earn a fair rate of return.  Water Settlement ¶ 14(b) at 6-7. 

In support of this provision, TESI noted that the one-year stay-out will provide ratepayers with the minimum guarantee of no base rate increases for a period of almost two years, if a subsequent rate request is filed after one year and the Commission’s investigation were to run the full statutory term. TESI Statement of Support at 4.   We conclude that, in recognition of the Formal Complaints which have been filed, and the testimony of TESI’s ratepayers, this provision will provide important stability and predictability to water service expenses incurred by TESI’s customers in these difficult economic times. 

Water Quality and Leak Reduction

The Formal Complaints which were filed and the testimony of TESI’s ratepayers in this proceeding indicate that water quality is still a serious concern.  In addition, TESI’s response to OTS interrogatories reflect that TESI’s average percentage of unaccounted–for water over calendar years 2007, 2008 and 2009 was 32.9%.  OTS St. No. 2 at 5.  This rate of unaccounted-for water is significantly higher than the 20% the Commission has determined to be excessive in our statement of policy at 52 Pa Code 
§ 65.20(4).  Consequently, under the terms of the Settlement Addendum, TESI has agreed to perform the following five activities:

i. To submit to the OCA, the OTS and the Commission’s Bureau of Fixed Utility Services (FUS) iron and manganese test results batched and sent on a quarterly basis.
ii. To submit to the OCA, the OTS and the FUS chlorine residual test results at entry points on a quarterly basis.
iii. To keep a customer complaint log, separate and apart from formal or informal Complaints filed with the Commission, and send that log to the OCA, the OTS and the FUS on a quarterly basis.
iv. To conduct main flushing twice a year on a seasonal basis.
v. To perform leak detection on a regular basis.

Settlement Addendum ¶ 3(c) at 2.

We note that the quarterly reports required by the Water Settlement will enable FUS, the OCA and the OTS to monitor water quality improvements on TESI’s distribution system.  If improvements to water quality are not realized, the Parties will then have the information to pursue appropriate remedies.  As discussed, infra, the ALJ has recommended additional requirements and related provisions to address the issue of unaccounted-for water and TESI has filed Exceptions to the ALJ’s recommendations.  We will address the provisions of the Settlement Addendum and the ALJ’s recommendations in conjunction with our consideration and disposition of TESI’s Exceptions, infra.

Wastewater Service

1. Operating Revenue and Rates

Under the terms or the proposed Wastewater Settlement, TESI would be authorized to file tariff supplements containing the rates set forth in Appendix A, which are designed to produce additional operating revenues of approximately of $105,059 (Wastewater Settlement rates).  The Wastewater Settlement rates are in substitution of the originally proposed rates in Supplement No. 6 to Tariff Wastewater – Pa. P.U.C. No. 4 which were designed to produce $268,150 in increased annual operating revenues.  The Wastewater Settlement rates are to become effective for service furnished upon the day after the Commission enters an Order approving the Settlement.  Wastewater Settlement 
¶ 14(a) at 5. 

As reflected in Paragraph 14(a) to the Wastewater Settlement rates include the following allocation of the increase in annual operating revenues among the rate classes:  

	
	Revenue Increase/Decrease
	Percent Increase/Decrease

	Residential
	$ 116,902
	16.6%

	Commercial
	$-14,987
	 - 15.0%

	Availability
	0
	0.0%

	Flat Rate
	$-1,073
	-6.1%

	Miscellaneous
	$ 4,146
	10.0%

	Total Company
	$ 105,059[footnoteRef:2] [2:  	The net increase of the five rate classes presented in Paragraph 14(a) of the Wastewater Settlement total $104,988, a difference of $71.  ] 

	10.0%



The Wastewater Settlement will result in the following monthly rates:	

Customer Charge 
	Water Meter Size
	Present
	Settlement
	Percent Increase

	5/8”
	$ 19.40
	$ 20.61
	6.2%

	5/8” w/PC[footnoteRef:3] [3:  	A credit of $1.00 per month is applied to bills to each customer providing electric power to operate a grinder pump on the customer’s premises. ] 

	$ 18.40
	$ 19.61
	6.6%

	1”
	$ 36.64
	$ 38.93
	6.3%

	1 ½”
	$ 45.51
	$ 48.35
	6.2%

	2”
	$ 60.67
	$ 64.45
	6.2%

	3”
	$ 126.40
	$ 134.28
	6.2%

	4”
	$ 252.79
	$ 268.56
	6.2%

	6”
	$ 505.57
	$ 537.10
	6.2%



Commodity Charge  (per thousand gallons (tg))
	
	Present
	Settlement
	

	0 – 2.0 tg
	$0
	$ 3.75
	

	Over 2.5 tg
	$ 5.57
	$ 3.75
	

	
	
	



Flat Rate Sales
	
	Present
	Settlement
	

	Flat
	$ 35.880
	$ 33.70
	

	Flat w/PC
	$ 5.57
	$ 32.70
	



The monthly rate, per tract, for availability customers remains at the same level as current rates, or $4.53 per month, per tract.   

Wastewater Allowance

The amount billed for metered wastewater service is based on the metered consumption of water service.  Consistent with the elimination of the 2,500- gallon monthly allowance for water service, the Wastewater Settlement also eliminates the 2,000-gallon monthly customer allowance for wastewater service.  For all of the reasons that we have adopted the elimination of the water allowance, discussed supra, we shall also adopt the elimination of the 2,000-gallon allowance for wastewater service.  While customers will be billed based on all metered water usage, the proposed Wastewater Settlement would reduce the commodity rate per 1,000 gallons from $5.17 to $3.75.  

Availability Service

TESI initially proposed to decrease the availability or ready to serve charge by 45% from $4.53 per month to $2.51.  The OTS argued in opposition that the proposed decrease in the availability charge was improper, considering that its recommended adjustments to TESI’s cost allocation showed that the cost of providing availability service is more than the present availability rate.  The OTS submitted that it is reasonable to keep the present rate.  OTS Statement in Support at 5.  As reflected, supra, under the Wastewater Settlement, the availability rate will remain at $4.53 per month. Wastewater Settlement ¶ 14(a) at 6 and Appendix A. 

On review, we concur that the monthly availability rate should remain at $4.53.  As indicated by the OTS’ analysis, keeping the rate at its current level mitigates the misallocation of costs from availability customers to those customers currently receiving wastewater service. 

Overall Rate Structure and Design
	
As reflected in the comparison of current and proposed Wastewater Settlement rates, supra, the proposed Wastewater Settlement rates would result in a nearly uniform rate percentage increase in the customer charge for all service levels and the commodity charge is the same for all consumption levels.  With the elimination of the wastewater allowance and the preservation of the current availability charge, discussed, supra, the Wastewater Settlement mitigates the potential misallocation of costs that would have resulted from TESI’s initial proposed rates.   Therefore, we concur with the OTS that the rate structure and rate design contained in the Watsewater Settlement is in the public interest as the allocation of the proposed increase to TESI’s customer classes is just, reasonable and non-discriminatory.  OTS Statement in Support at 4. 

One-Year Stay Out 

Under the terms of the Wastewater Settlement, TESI is not permitted to file another request to raise its base rates for one year following the Commission’s approval of the Wastewater Settlement.  TESI may seek extraordinary rate relief during the one-year stay-out if it meets the requirements for extraordinary relief at 66 Pa. C.S. § 1308(e), or if TESI is subject to significant increases in federal taxes or costs resulting from changes in law or regulation that would not allow it to earn a fair rate of return.  Wastewater Settlement ¶14(b) at 6-7.  For the reasons discussed in our consideration of the identical stay-out provision for water service, supra, we find that the one-year stay-out provision in the Wastewater Settlement is in the public interest, and should be adopted.  

	Rate of Return

In her Recommended Decision, the ALJ noted that TESI, the OTS and the OCA filed Joint Stipulations Regarding Rate of Return for this proceeding.  The ALJ also noted that the issue of rate of return was fully litigated in TESI’s last rate proceeding  and the rate stipulated for this proceeding is the same as the rate adopted by the Commission in the last proceeding[footnoteRef:4]  Therefore, the ALJ recommended that the Commission approve the stipulated rate of return as appropriate for this proceeding.  R.D. at 37.  [4:  	2008 Rate Order at 94-105.] 


While the stipulated rate of return is discussed in both the Water and Wastewater Settlements as part of the history of the proceeding (Background), a finding regarding the rate of return is not included in the terms of either the Water or Wastewater Settlements.  Additionally, a rate of return does not appear in the rate analysis and proof of revenue included in the Appendices to either Settlement.  

In considering the proposed Water and Wastewater Settlements, we must determine, inter alia, whether an increase of $244,917 in annual water service revenue and an increase of $105,059 in annual wastewater service revenue are in the public interest, without considering any specific factors that may have led to the calculation of the specific revenue requirements.  Consequently, we are unable to make any determination regarding the rate of return on equity that TESI may ultimately realize from the rates adopted under the proposed Settlements.  Accordingly, we cannot adopt the ALJ’s recommendation to approve a specific return on equity, nor can we adopt a rate of return based on the results of TESI’s last rate proceeding. 

Exceptions – Leak Inspections, Reporting and Action Plan

Initially, we are reminded that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  University of Pennsylvania, et al. v. Pa. PUC, 485 A.2d 1217, 1222 (Pa. Cmwlth. 1984).  Any exception or argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.  

As discussed, supra, under the terms of the Water Settlement, as amended by the Settlement Addendum, TESI has agreed to perform five activities to address the issues of water quality and unaccounted-for water.  One of those activities is for TESI “[t]o perform leak detection on a regular basis.”  Water Settlement Addendum ¶ 3(c)(v) at 2.  In her Recommended Decision, the ALJ proposed that TESI perform the following additional activities to address unaccounted-for water:

2.	TESI will conduct leak detection inspections on no less than a semi-annual basis and, thereafter, also will submit to the attention of the Commission’s Fixed Utility Services a copy of a log which specifies, inter alia, the details of the inspections including dates, number of leaks detected, location of leaks detected, and how TESI responded to the detected leak.	 (emphasis added).

3.	TESI will submit to the attention of the Commission’s Fixed Utility Services, within six (6) months of the Commission’s Final Order, an action plan on how it proposes to reduce its unaccounted-for water percentage prior to when it files its next rate base petition.  Specifically, the action plan will detail how TESI will reduce the unaccounted-for water percentage down to twenty-five percent (25%) within twelve (12) months of the Commission’s Final Order and how TESI will further reduce the unaccounted-for water percentage down to twenty percent (20%) within twenty-four (24) months of the Commission’s Final Order.  

R.D. at 40-43. 

The ALJ stated that TESI loses an enormous quantity of water at undetected and/or unknown locations within its system.  The ALJ also noted that TESI previously hired a consultant who proposed that the water is lost through old and faulty water meters and that the replacement of the water meters should result in a lower unaccounted-for water percentage, and also provide more accurate residential usage meter readings.  The ALJ stated that TESI had planned to start replacing 400 of its meters after the last proceeding, in 2008, but that it could not afford the replacement program after the Commission denied it most of its revenue request.  Id. at 38.

The ALJ opined that the old meters may be one cause of the lost water problem but, that, considering the magnitude of the unaccounted-for water percentages involved, and the size of the pool of ratepayers, TESI needs to be more proactive and aggressive in addressing this problem.  The ALJ concluded that replacing the water meters is insufficient without also testing the meters to determine if they, in fact, caused the unaccounted-for water percentage.  The ALJ stated that, in a system with over 2,100 residential usage customers, it would seem more appropriate that TESI replace more than 400 meters before it files another rate increase proceeding.  The ALJ also concluded that an increase in the number of meters removed and tested would allow all Parties, especially the utility, an opportunity to use meaningful data from a substantial number of ratepayers. TESI could thereby gauge more accurately whether a meter replacement program would be effective and successful.  Id. at 38-39.

The ALJ suggested that, instead of picking an arbitrary number of meters to be removed and tested, the Commission should give TESI an opportunity to consider what actions should be undertaken to address this lost water problem.  First, however, the unique characteristics and requirements of TESI’s total water and wastewater systems should be taken into account.  The ALJ opined that except for requiring leak detection inspections, the Water Settlement does not provide a proactive mechanism to address this problem.  The ALJ stated that, to reduce the lost water percentage, TESI needs to engage in additional efforts.  To that end, the ALJ recommended that TESI be directed to undertake the enhanced leak detection inspections, reporting and action plan presented, supra. 

TESI opposes the additional requirements recommended by the ALJ.  TESI points out that the Joint Petitioners in this case achieved a complete settlement of the case and are in full agreement that the adoption of the Water Settlement would be in the best interests of TESI and its customers.  TESI avers that the unilateral condition imposed on the Water Settlement by the ALJ would result in a “chilling effect” on the Commission’s policy to encourage settlements, as set forth at 52 Pa. Code § 5.231(a).  TESI also submits that the ALJ’s additional conditions are not justified since the Joint Petitioners considered the unaccounted-for water issue and provided for it in the Water Settlement, in addition to the other balancing issues in the case.  TESI notes that the Settlement incorporates the items recommended by OCA witness Fought’s testimony, at OCA Statement 2, that could impact service matters.  TESI states that this includes the commitment to perform leak detection on a regular basis.  TESI Exc. at 5.

TESI states that it currently performs leak detection on its entire system at least once a year and that the ALJ should not be permitted to substitute her preference for the judgment of the Parties.  Those Parties included the Company, the OTS and the OCA’s experts.  TESI submits that its consultant was of the opinion that faulty meters could be the central problem as opposed to leaks, given the number of twenty-year old meters.  Moreover, many of those meters are on commercial and other larger residential users.  Therefore, TESI included in its future test year rate base claim the addition of four hundred meters and it proposed to undertake a meter replacement program at a cost of roughly $88,000.  TESI avers that the revenue increase that it was granted in its last rate case was well below the individual recommendations of both the OTS and the OCA, and therefore, it was unable to proceed with the meter replacement.  TESI argues that, with the revenue increase included in the proposed Water Settlement, it is committed to install the meters.  TESI also argues that the meter replacement program may demonstrate that, in actuality, there is no unaccounted for water issue since the aging meters are probably under-metering the amount of water being consumed.  Id. at 5-6. 
	
The record in this proceeding indicates that TESI’s average percentage of unaccounted–for water over calendar years 2007, 2008 and 2009 was 32.9%.  OTS St. No. 2 at 21.  In addition, the record in TESI’s last rate proceeding demonstrated that TESI’s average annual unaccounted-for water levels were 29% in 2004, 32% in 2005 and 30% in 2006.  2008 Rate Order at 78.  Therefore, we concur with the ALJ that an annual average percentage of unaccounted–for water that has remained in the vicinity of 30% for a number of years is a very serious matter.  If the cause of the unaccounted-for water is leaks in the system, TESI is wasting a valuable resource and is incurring unnecessary costs for water treatment and distribution.  If a portion of the unaccounted-for water is the result of inaccurate meters, then some of TESI’s customers are potentially being under-billed for water service.[footnoteRef:5]  This situation is exacerbated by the fact that both water and wastewater services are billed based on the meter reading for water service.  Therefore, we share the ALJ’s sense of urgency to develop a permanent solution to the problem.   [5:  	Our regulation governing the accuracy of water meters, at 52 Pa. Code 
§ 65.8(a), states that a water meter that has an error in registration of more than four percent shall not remain in service. ] 


However, we recognize that the additional requirements recommended by the ALJ could result in significant additional expenses that were not considered at the time the Water Settlement was crafted by the Parties.  While the Commission has in the past adopted provisions that were beyond the terms of proposed settlements of rate proceedings, we must consider, inter alia, the potential effect those provisions may have on the ability of a utility to recover its expenses and earn a fair return.  

The Water Settlement requires that TESI will perform leak detection “on a regular basis.”  Water Settlement ¶ 5(c)(v) at 7.  The ALJ recommended that we enhance this requirement so that TESI would be required to conduct leak detection inspections on no less than a semi-annual basis.  TESI will also be required to submit to FUS, a log which specifies, inter alia, the details of the inspections including dates, number of leaks detected, location of leaks detected, and how TESI responded to the detected leak.  R.D. at 40.  We concur with the ALJ that TESI’s entire system should be carefully inspected for leaks and that the language in the Water Settlement should be more definitive than “on a regular basis.”  However, we note that in developing her recommendation, the ALJ did not point to any evidence on the record of this preceding that inspection of the entire system at a minimum of twice every year would result in the detection of incrementally more leaks than a single, thorough inspection.  Therefore, we shall require that TESI complete a thorough inspection of its entire system within one year of the date of entry of this Opinion and Order, and at least annually thereafter.  Once the results of this system-wide inspection are available, TESI, the Commission and the Parties can address to what extent mandating additional inspections may be necessary and prudent. 

As discussed supra, the ALJ recommended that TESI submit to FUS a “log” of its leak inspection and remediation activities.  We would expect that TESI would undertake this type of recordkeeping in the normal course of its leak detection and remediation program.  Therefore, we shall direct TESI to submit a report of the information outlined by the ALJ, to FUS, and to any Party, at the request of that Party.  This report shall be submitted within sixty days of the conclusion of its system-wide leak inspection program, or concurrent with its submission of the next general rate request, whichever occurs first.  

The ALJ also recommended that TESI be required to submit, within six months of the entry date of this Opinion and Order, an action plan on how it proposes to reduce its unaccounted-for water, at the time it files its next general rate request.  Specifically, the ALJ recommended that the action plan should detail how TESI will reduce the unaccounted-for water percentage down to twenty-five percent within twelve months of the entry date of this Opinion and Order, and down to twenty percent, within twenty-four months of the entry date of this Opinion and Order.  R.D. at 41.  

Again, while we share the ALJs’ sense of urgency, we are of the opinion that TESI will be in a better position to develop its plans for any extensive remediation program after it has obtained the results of its system-wide leak inspection program and after it has obtained a substantial portion of the results of its replacement and testing of its meters, as discussed supra.  We also expect to see some significant short-term reductions in unaccounted-for water, as TESI repairs leaks discovered in its system-wide leak inspection [footnoteRef:6] and as TESI it replaces nearly one-fifth of its meters, particularly if it targets those meters most likely to be malfunctioning.[footnoteRef:7]  Therefore, in lieu of the ALJ’s recommendation, we shall direct TESI to submit to the Commission a plan to reduce the percentage of unaccounted-for water to a maximum threshold of twenty percent, based on its experience with its system leak inspection and meter replacement programs.  This plan shall be submitted to FUS, the OTS and the OCA within fifteen months following the entry date of this Opinion and Order, or concurrent with its next general rate filing, whichever occurs first.  This plan shall include, inter alia, timelines for meeting a maximum twenty percent threshold, or a threshold(s) below twenty percent, which can be accomplished in a cost-effective manner.  [6:  	Our Statement of Policy on water conservation measures at 52 Pa. Code 
§ 65.20(4) states that a system of leak detection should be utilized on a regular basis, with leaks being repaired as expeditiously and economically as possible. ]  [7:  	Our regulation regarding periodic meter testing at 52 Pa. Code 
§ 65.8(b) requires, inter alia, that a utility may not permit a water meter of one inch or less to remain in service for more than twenty years without testing for accuracy and meters greater than one inch must be tested within eight years. ] 


	Right to Withdraw

We note that the Water Settlement is conditioned upon the Commission’s approval of the terms and conditions set forth in the Settlement, without modification.  If the Commission modifies the Settlement, any Party may withdraw from the Settlement, upon written notice within five business days following the entry date of this Opinion and Order.  The Joint Petitioners reserved their right to fully litigate this case.  Water Settlement ¶ 16 at 7-8.

As discussed, supra, the ALJ has recommended that the Commission establish additional requirements to address unaccounted-for water that exceed the terms of the Water Settlement and TESI has excepted to the ALJ’s recommendations.  While we are modifying the ALJ’s recommendations, this Opinion and Order will still amend the provisions related to unaccounted-for as set forth in the Water Settlement.  
IV.	Conclusion

Consistent with the discussion supra, and based upon our review of the record before us, the supporting statements of TESI, the OCA and the OTS, and the Recommended Decision of the ALJ, we conclude that the Wastewater Settlement and the Water Settlement, as amended by the Settlement Addendum, and as further modified by this Opinion and Order, result in rates, terms and conditions that are just, reasonable and in the public interest and are in accord with the rules and regulations of this Commission and the provisions of the Public Utility Code.  We shall approve the Wastewater Settlement.  With regard to the Water Settlement, unless any Party to the Water Settlement notifies the Commission, within five business days of the entry date of this Opinion and Order that it is withdrawing from the Water Settlement, the Water Settlement, as amended by the Settlement Addendum, as further modified by this Opinion and Order, shall be approved; THEREFORE,

IT IS ORDERED:

1. That the Exceptions of Total Environmental Solutions, Inc. to the Recommended Decision of Administrative Law Judge Katrina L. Dunderdale are granted, in part, and denied, in part, consistent with this Opinion and Order.

2. That the Recommended Decision of Administrative Law Judge Katrina L. Dunderdale, issued January 10, 2011, is modified, consistent with this Opinion and Order.

3. That Total Environmental Solutions, Inc. – Treasure Lake Water Division and Total Environmental Solutions – Treasure Lake Wastewater Division shall not place into effect the rates contained in Supplement No. 4 to Tariff Water – Pa. P.U.C. 
No. 4 and Supplement No. 6 to Tariff Wastewater – Pa. P.U.C. No. 4, which have been found to be unjust and unreasonable and, therefore, unlawful.

4. That any objections to the modifications to the Joint Petition for Settlement of Rate Investigation, filed by Total Environmental Solutions, Inc. – Treasure Lake Water Division, the Office of Trial Staff, and the Office of Consumer Advocate, as set forth in this Opinion and Order, shall be filed within five (5) business days from the date of entry of this Opinion and Order. 

5. That if no objections are filed pursuant to Ordering Paragraph, 
No. 4, supra, it is further ordered:

a. That the terms and conditions contained in the Joint Petition for Partial Settlement of Rate Investigation and the Addendum to Joint Petition for Settlement of Rate Investigation, filed by Total Environmental Solutions, Inc. – Treasure Lake Water Division, the Office of Trial Staff, and the Office of Consumer Advocate is adopted, as modified by this Opinion and Order.

b. That Total Environmental Solutions, Inc. – Treasure Lake Water Division is hereby authorized to file tariffs, tariff supplements, or tariff revisions containing rates, rules and regulations, consistent with the Joint Petition for Settlement of Rate Investigation filed by Total Environmental Solutions, Inc., the Office of Trial Staff, and the Office of Consumer Advocate, to produce an increase in annual revenue of $244,917, not to exceed a total annual operating revenues of $850,099.

c. That Total Environmental Solutions, Inc. – Treasure Lake Water Division shall file detailed calculations with its tariff filings, which shall demonstrate to this Commission's satisfaction that the filed rates comply with the proof of revenue, in the form and manner customarily filed in support of compliance tariffs.

d. That Total Environmental Solutions, Inc. – Treasure Lake Water Division’s tariffs, tariff supplements, or tariff revisions may be filed upon less than statutory notice and, pursuant to the provisions of 
52 Pa. Code §§ 53.31 and 53.101, may be filed to be effective for service rendered on and after five (5) business days following the date of entry of this Opinion and Order.

e. That Total Environmental Solutions, Inc. – Treasure Lake Water Division shall complete a thorough inspection of its entire system within one year of the date of entry of this Opinion and Order, and at least annually thereafter.

f. That Total Environmental Solutions, Inc. – Treasure Lake Water Division shall file a report on its leak inspection and remediation activities with the Bureau of Fixed Utility Services within sixty (60) days following the conclusion of its initial system-wide inspection program as set forth in Ordering Paragraph No. 5(e), supra, or concurrent with the submission of the next general rate request, whichever occurs first.  

g. That Total Environmental Solutions, Inc. – Treasure Lake Water Division shall submit a plan to reduce the percentage of unaccounted-for water to a maximum threshold of twenty percent (20%), based on its experience with its system-wide leak inspection and meter replacement programs.  This plan shall be submitted to the Bureau of Fixed Utility Services, the Office of Trial Staff and the Office of Consumer Advocate within fifteen (15) months following the entry date of this Opinion and Order, or concurrent with its next general rate filing, whichever occurs first.  

6. That the terms and conditions contained in the Joint Petition for Partial Settlement of Rate Investigation filed by Total Environmental Solutions, Inc. – Treasure Lake Wastewater Division, the Office of Trial Staff, and the Office of Consumer Advocate is adopted without modification.

7. That Total Environmental Solutions, Inc. – Treasure Lake Wastewater Division is hereby authorized to file tariffs, tariff supplements, or tariff revisions containing rates, rules and regulations, consistent with the Joint Petition for Settlement of Rate Investigation filed by Total Environmental Solutions, Inc., the Office of Trial Staff, and the Office of Consumer Advocate, to produce an increase in total annual operating revenues of $105,059, not to exceed a total annual operating revenue of $1,153,842.

8. That Total Environmental Solutions, Inc. – Treasure Lake Wastewater Division shall file detailed calculations with its tariff filings, which shall demonstrate to this Commission's satisfaction that the filed rates comply with the proof of revenue, in the form and manner customarily filed in support of compliance tariffs.

9. That Total Environmental Solutions, Inc. – Treasure Lake Wastewater Division’s tariffs, tariff supplements, or tariff revisions may be filed upon less than statutory notice and, pursuant to the provisions of 52 Pa. Code §§ 53.31 and 53.101, may be filed to be effective for service rendered on and after the date of entry of this Opinion and Order.

10. That the Complaints filed by the Office of Consumer Advocate, docketed at C-2010-2191449 and C-2010-2191421 are sustained to the extent consistent with this Opinion and Order, and otherwise, are denied and dismissed.  

11. That the following Complaints are sustained to the extent consistent with this Opinion and Order, and otherwise, are denied and dismissed:

a.	Loren Bishop at C-2010-2193074 (water) and C‑2010-2193057 (wastewater)
b.	Frank Calderone at C-2010-2196806 (water) and C-2010-2196830 (wastewater)
c.	Kathy Demma at C-2010-2197651 (water)
d.	James Edgar at C-2010-2198815 (water)
e.	Jeff and Christina Fischer at C-2010-2199226 (water)
f.	Ronald Fonner at C-2010-2199974 (water) and C-2010-2199959 (wastewater)
g.	Eric Gaber at C-2010-2199300 (water) and C-2010-2199313 (wastewater)
h.	John Green, Jr. at C-2010-2200580 (water) and C-2010-2200585
i.	Robert Heise at C-2010-2202304 (water)
j.	Thomas and Paula Hixson at C-2010-2192125 (water)
k.	Nicole Horten at C-2010-2196268 (water)
l.	Calvin Johnston at C-2010-2197991 (water) 
m.	Terah King-Bussell at C-2010-2198627 (water) 
n.	Owen Kirby at C-2010-2200358 (water) and C-2010-2200347 (wastewater)
o.	Charles Krouse at C-2010-2197698 (water) and C-2010-2197746 (wastewater)
p.	Marti Laudato at C-2010-2204166 (water) and C-2010-2204214 (wastewater)
q.	Linda Lynn at C-2010-2200593 (water) and C-2010-2200761 (wastewater)
r.	Michael McConville at C-2010-2197667 (water) 
s.	Frank Meisner at C-2010-2199239 (water) 
t.	Donald Mizner at C-2010-2199286 (water) and C-2010-2199271 (wastewater)
u.	Donald Moore at C-2010-2200006 (water) and C-2010-2199961 (wastewater)
v.	Henry and Vonna Myers at C-2010-2192551 (water)
w. 	Ronald Neely at C-2010-2199234 (water)
x.	Gary and Sandra Neiman at C-2010-2200533 (water) and 
C-2010-2200536 (wastewater)
y.	Gilbert Piazza at C-2010-2198198 (water) and C-2010-2198194 (wastewater)
z.	Nancy Poy at C-2010-2204406 (water) 
aa.	Gerald and Barbara Ralston at C-2010-2198702 (water) and 
C-2010-2198807 (wastewater)
bb.	Anthony Raspatello at C-2010-2197971 (water)
cc.	David Read at C-2010-2209392 (water)
dd.	Jennifer Reichert at C-2010-2204443 (water)
ee.	Debra Rhed at C-2010-2201825 (water) and C-2010-2201849 (wastewater)
ff.	James & Lisa Rittenhouse at C-2010-2204304 (water) and 
C-2010-2204308 (wastewater)
gg.	Marie Russell at C-2010-2198822 (water) 
hh.	Shirley Ruttinger at C-2010-2204105 (water) and C-2010-2204103 (wastewater)
ii.	Timothy Ruttinger at C-2010-2204160 (water) and C-2010-2204217 (wastewater)
jj.	Gary Schneider at C-2010-2200430 (water) 
kk.	William Shugarts at C-2010-2204218 (wastewater)
ll.	Gary L. Smith at C-2010-2204107 (water) and C-2010-2204288 (wastewater)
mm.	Charles Snyder at C-2010-2198668 (water) 
nn.	Treasure Lake Property Owners Association at C-2010-2198622 (water) and C-2010-2198616 (wastewater)
oo.	Steve Tuller at C-2010-2197915 (water) and C-2010-2197286 (wastewater)

12.	That after acceptance and approval by the Commission of the tariff revisions filed by Total Environmental Solutions, Inc. – Treasure Lake Water Division and Total Environmental Solutions, Inc. – Treasure Lake Wastewater Division, the investigation at Docket Nos. R- 2010-2171918 and R-2010-2171924 shall be terminated and the record shall be marked closed.

[image: ]BY THE COMMISSION,



Rosemary Chiavetta
Secretary

(SEAL)
ORDER ADOPTED:  March 17, 2011
ORDER ENTERED: March 17, 2011
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