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Darlington Galtogbah 							 F-2009-2117561

         	    v.

PECO Energy Company				



OPINION AND ORDER


BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Darlington Galtogbah (Complainant), filed on January 27, 2011, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Elizabeth H. Barnes, issued January 19, 2011, in the above-captioned proceeding.  No Reply Exceptions were filed.

History of the Proceeding

		On July 8, 2009, the Complainant filed a Formal Complaint (Complaint) with the Commission against PECO Energy Company (PECO), wherein he alleged that PECO treated him inhumanely with disregard for his rights and safety in disconnecting his electric service on May 7, 2009.  The Complainant averred that he was incorrectly billed in May 2009, with a late payment charge of $7.01.  He also averred that PECO erroneously disconnected his service on May 7, 2009, when his electric bill indicated that he owed $549.83 that was due on May 8, 2009.  The Complainant sought relief in the form of compensatory damages for food in his refrigerator that became spoiled when PECO disconnected his electric service, and for his family’s displacement from their apartment during the period he was disconnected.  I.D. at 1.

		On July 27, 2009, PECO filed an Answer to the Complaint in which it denied there were incorrect charges on the Complainant’s account.  PECO also denied that it treated the Complainant inhumanely.  PECO agreed that the Complainant’s bill for $549.83 had a due date of May 8, 2009, and that, of that amount, $493.46 was past due.  PECO admitted that it terminated the Complainant’s service on May 7, 2009, for having a past due balance of $493.46.  PECO also admitted that the Complainant paid $568.46 on Friday, May 8, 2009, and that the payment was not posted to the Complainant’s account until Monday, May 11, 2009.  PECO noted that the Complainant’s service was restored on Tuesday, May 12, 2009.  I.D. at 1-2.

		In addition, PECO claimed that it attempted to restore the Complainant’s service on Saturday, May 9, 2009 at 1:03 p.m., but since the Complainant had an indoor meter, PECO was unable to restore service because it was unable to gain access to the Complainant’s residence.  PECO noted that there was no answer at the Complainant’s front door or telephone and PECO representatives left a written message asking the Complainant to call PECO back to schedule a time for reconnection.  PECO indicated that the Complainant never returned a call to PECO per the posted message.  However, on Tuesday, May 12, 2009, PECO made a second attempt to reconnect service and service was successfully restored May 12, 2009.  I.D. at 12.

		On November 18, 2009, a hearing was held before ALJ Charles E. Rainey.  The Complainant appeared pro se at the hearing and PECO was represented by an attorney.  At the hearing the Complainant requested a continuance in order to obtain legal counsel.  The ALJ denied the Complainant’s request for a continuance since the request was not made within five days of the hearing.  Tr. at 4-9.  On October 18, 2010, this case was assigned to ALJ Barnes for preparation of an Initial Decision.  I.D. at 2.

		As noted, on January 19, 2011, ALJ Barnes’ Initial Decision was issued.  The Complainant filed Exceptions on January 27, 2011.  No Reply Exceptions were filed. 

Background

		In his Complaint, the Complainant alleges that PECO erroneously terminated his service on May 7, 2009, even though he had until May 8, 2009, to make a payment of $568.46 according to the invoice.  Complainant Exh. 2.  The Complainant admitted seeing communication from PECO, but claimed it was not a termination notice.  Tr. at 37.

		PECO’s witness testified that a ten-day termination notice was sent to the Complainant on April 23, 2009, for the past due amount of $493.46, effective for May 7, 2009.  Tr. at 43, 54.  PECO’s witness also testified that a seventy-two hour notice was issued on April 27 and April 30, 2009, wherein a PECO representative either spoke to the Complainant or an automatic message was left that informed the Complainant of the pending May 7, 2009 termination date.

		In her Initial Decision, ALJ Barnes concluded that PECO did not erroneously terminate the Complainant’s service in light of the fact that PECO provided a ten-day notice and two seventy-two hour notices to the Complainant pursuant to 66 Pa. C.S. §1406(a)(b), relating to termination of utility service.  ALJ Barnes also concluded that PECO properly restored the Complainant’s service.

Discussion

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code),  66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992). 

The ALJ made fifteen Findings of Fact and reached two Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

Before addressing the Exceptions, it is noted that any issue or Exception that we do not specifically discuss shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993).

We note initially that the Complainant’s Exceptions are not in conformance with our Regulation at 52 Pa. Code § 5.533(b) which states, in pertinent part, as follows:

(b)	Each exception must be numbered and identify the finding of fact or conclusion of law to which exception is taken and cite relevant pages of the decision.  Supporting reasons for the exceptions shall follow each specific exception.

We recognize, however, that the Complainant is appearing pro se in this proceeding. Traditionally, we have been hesitant to rule unfavorably against pro se litigants based on technical grounds.  See, e.g., Destefano v. Peoples Natural Gas Company, 56 Pa. P.U.C. 489 (1982); Halpern v. The Bell Telephone Company of Pennsylvania, Docket No. C‑00923950 (October 19, 1992); William Schlinder v. The Bell Telephone Company of Pennsylvania, Docket No. F-00161252 (March 26, 1993).  In our view, it is in the public interest that all litigants, particularly pro se litigants, be afforded a meaningful opportunity to be heard.  As such, in light of the fact that the Complainant is a pro se Complainant and in order to secure the just, speedy and inexpensive resolution of this case, we will waive our Regulation and consider the merits of the Complainant’s Exceptions.  52 Pa. Code § 1.2.

		In his Exceptions, the Complainant questions ALJ Barnes’ role in this case.  In addition, the Complainant generally objects to the entire Initial Decision but also specifically reiterates the same argument he made at the hearing that he never received a turn-off notice and that he was disconnected on May 7, 2009, even though the last bill he received gave him until May 8, 2009 to pay his full bill.

		We note that the role of ALJ Barnes, as noted above, was to replace ALJ Rainey after he completed presiding over the hearing.  In this regard, ALJ Barnes was designated as the responsible ALJ for writing the Initial Decision based on the record in this proceeding.  See I.D. at 2.  We conclude that the record evidence supports the Respondent’s claim that the Complainant’s service was properly terminated.

		With regard to the Complainant’s other specific Exception that he never received a turn-off notice, it is important to note that the fact that the Complainant had a past due balance is not in dispute and he should have been aware of the past amount that he owed.  Furthermore, the Complainant failed to prove that his electric service was improperly terminated.  The record clearly demonstrates that PECO provided the required ten-day termination notice on April 23, 2008 (Tr. at 43, 54), and two seventy-two hour notices on April 27 and April 30, 2009, in which a PECO representative either spoke to the Complainant or an automatic message was left informing the Complainant of the pending termination date of May 7, 2009.  Tr. at 54-55.  Regardless of whether or not the Complainant actually read or listened to any of the notices, we conclude that PECO complied with the Commission’s Regulations and nothing in the record demonstrates that PECO violated any Commission Regulation or provision under the Public Utility Code.  

		Because PECO properly terminated the Complainant’s service, we are of the opinion that the Customer’s claim, in seeking relief for perished food in his refrigerator and for his family being displaced from their apartment, is a moot issue.  However, even if this issue were not moot, we note that ALJ Barnes correctly ruled that this Commission lacks the jurisdiction to award such compensatory damages.[footnoteRef:1]  I.D. at 6‑7. [1: 		See Feingold v. Bell of Pennsylvania, 477 Pa. 1, 383 A.2d 791 (1977).  52 Pa. Code § 5.101(a)(4).] 


With regard to restoration of his service, we agree with the ALJ that PECO’s attempt to restore the Complainant’s service on May 9, 2009, and subsequently on May 12, 2009, complies with Section 1407(a)(4) of the Code, 66 Pa. C.S. §1407(a)(4), relating to reconnection of services, which requires service to be restored within three days.  The record clearly demonstrates that PECO was unable to reconnect service within the three-day time frame because it could not gain access to the Complainant’s apartment building’s indoor meter on May 9, 2009.  FOF No. 8; Tr. at 43.  PECO showed due diligence in leaving a note and phone messages with the Complainant and asking the Complainant to contact PECO to schedule a reconnection.  FOF No. 10; Tr. at 46; PECO Ex. No. 3.  The record also indicates that the Complainant never attempted to contact PECO to schedule a reconnection.  FOF Nos. 12, 13.

In light of the above, we conclude that the Complainant’s Exceptions are without merit.

Conclusion

Based on the above discussion, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision which dismisses the Complaint;  THEREFORE,

		IT IS ORDERED:

1.	That the Exceptions of Darlington Galtogbah to the Initial Decision are denied, consistent with this Opinion and Order.

2.	That the Initial Decision of Administrative Law Judge Elizabeth H. Barnes, is adopted, consistent with this Opinion and Order.

		3.	That the Complaint of Darlington Galtogbah v. PECO Energy Company, at Docket Number F-2009-2117561, is denied.



4.	That the record in this proceeding be marked closed.


[image: ]							BY THE COMMISSION,



							Rosemary Chiavetta
							Secretary



(SEAL)

ORDER ADOPTED: March 17, 2011

ORDER ENTERED:  March 18, 2011
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