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PPL Electric Utilities Corporation


OPINION AND ORDER

BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (PUC or Commission) for consideration and disposition are the Recommended Decision (R.D.) of Administrative Law Judge (ALJ) Wayne L. Weismandel; the Exceptions of Suzanne A. Hart (Suzanne Hart); the Exceptions of LaRue W. High (LaRue High); the Exceptions of Kurt Scheller (Kurt Scheller); and, the Reply Exceptions of PPL Electric Utilities Corporation (PPL or Company).


History of the Proceeding[footnoteRef:1] [1: 	 	The History of the Proceeding is taken largely from the Recommended Decision at 1-5.] 


On January 8, 2010, PPL filed with the Commission its Application of PPL Electric Utilities Corporation Filed Pursuant To 52 Pa Code Chapter 57, Subchapter G, For Approval of The Siting And Construction of The Effort Mountain No. 1 and No. 2 138 kV Taps In Chestnuthill And Polk Townships, Monroe County, Pennsylvania (Siting Application), at Docket No. A-2010-2152104.

On January 15, 2010, PPL filed with the Commission its Petition of PPL Electric Utilities Corporation For A Finding That a Building To Shelter Control Equipment At The Effort Mountain Substation To Be Constructed in Chestnuthill Township, Monroe County, Pennsylvania is Reasonably Necessary For The Convenience Or Welfare Of The Public (Zoning Petition), at Docket No. A-2010-2153061.

On March 4, 2010, PPL filed with the Commission its Application Of PPL Electric Utilities Corporation Under 15 Pa. C.S. §1511(c) For A Finding And Determination That The Service To Be Furnished By The Applicant Through Its Proposed Exercise Of The Power Of Eminent Domain To Acquire A Right-Of-Way And Easement Over And Across The Lands Of LaRue High For The Proposed Effort Mountain No. 1 and No. 2 138 kV Taps In Chestnuthill And Polk Townships, Monroe County, Pennsylvania Is Necessary Or Proper For The Service, Accommodation, Convenience Or Safety Of The Public (Eminent Domain Application), at Docket No. A‑2010-2163154.

On May 13, 2009, Albert Barney (Complainant) filed with the Commission a Formal Complaint (Barney Complaint), docketed at Docket No. C-2009-2107073.  The Barney Complaint pertains to the proposed Effort Mountain Taps.  On June 3, 2009, PPL filed an Answer and New Matter Responding to the Barney Complaint.  On February 23, 2010, PPL served Mr. Barney with complete copies of the Siting Application and Zoning Petition, together with the accompanying Exhibits and Appendices.  Issues related to the Barney Complaint are interrelated with the Siting Application, Zoning Petition, and Eminent Domain Application.

On March 10, 2010, PPL filed and served a Motion to Consolidate (Consolidation Motion) at all four Docket Numbers (A-2010-2152104, A-2010-2153061, A-2010-2163154 and C-2009-2107073).

By Notice dated March 10, 2010, an Initial Prehearing Conference was scheduled in each of the above-captioned cases for March 23, 2010, and the cases were assigned to ALJ Weismandel.  By Order Consolidating Proceedings dated March 11, 2010, the above-captioned cases were consolidated for hearing, briefing, and adjudicating.

On March 12, 2010, PPL filed proofs of publication from the Pocono Record, a newspaper of general circulation in the area that is the subject of these consolidated cases, stating that notices had appeared on January 20, 2010, January 27, 2010, and February 3, 2010.  Among other things, the published notices advised that a Prehearing Conference would be held on Tuesday, March 23, 2010, at 10:00 a.m. in Hearing Room No. 2 in the Commonwealth Keystone Building, 400 North Street, Harrisburg, Pennsylvania.

Also on March 12, 2010, a Prehearing Conference Order was issued in the consolidated cases.  The Prehearing Conference Order required, among other things, that Initial Prehearing Conference memoranda be filed and served on or before March 22, 2010, and set forth the required minimum contents thereof.  Of the Parties to the consolidated case,[footnoteRef:2] only PPL filed and served the required Initial Prehearing Conference memorandum, due on March 22, 2010. [2: 		In addition to PPL, the Parties consist of Albert Barney, Suzanne Hart and LaRue High.] 


The Prehearing Conference was held in the consolidated cases on March 23, 2010.  PPL was present and participated.  Despite notice, neither Albert Barney, Suzanne Hart nor LaRue High attended or participated.  Pursuant to the provisions of 52 Pa. Code § 5.222(e), certain procedural matters and a schedule for the proceeding were established.[footnoteRef:3]   [3: 		Immediately prior to the convening of the Prehearing Conference, a telefacsimile from Joseph P. Hanyon, Esquire, addressed to the ALJ, was delivered to the ALJ in the Hearing Room.  The fax contained a cover sheet, a Praecipe For Entry Of Appearance, and a Motion For Continuance with enclosures.  There was no indication that the fax had been sent to anyone other than the ALJ.  Counsel for PPL stated that he had not received a copy.  Pursuant to the provisions of 52 Pa. Code § 1.11(c), Mr. Hanyon’s fax did not constitute a proper filing with the Commission.] 


On April 26, 2010, Joseph P. Hanyon, Esquire, sent a Praecipe For Entry Of Appearance on behalf of LaRue High and a Motion For Continuance directly to ALJ Weismandel.  Mr. Hanyon’s submittal did not include a certificate of service.

By transmittal memorandum dated April 26, 2010, ALJ Weismandel forwarded Mr. Hanyon’s submittal to the Commission’s Secretary’s Bureau.  Also on April 26, 2010, ALJ Weismandel faxed copies of his transmittal memorandum and Mr. Hanyon’s submittal to counsel for PPL.

On May 17, 2010, PPL filed and served its Answer to the Motion For Continuance.  PPL’s Answer to the Motion For Continuance was served on both LaRue High and Joseph P. Hanyon, Esquire, among others.

As set forth in PPL’s Answer to the Motion For Continuance, though submitted under a cover letter dated March 29, 2010 (addressed to the ALJ rather than to the Commission’s Secretary’s Bureau), Mr. Hanyon’s submittal was not received in the Office of Administrative Law Judge until April 26, 2010, long after the Prehearing Conference held on March 23, 2010.  The only reason Mr. Hanyon’s submittal now appears as a part of the record in this consolidated case is because the ALJ took the appropriate action to see that it was filed with the Commission’s Secretary’s Bureau and served on counsel for PPL.  With respect to the Prehearing Conference, the Motion For Continuance was moot.  The ALJ deemed that the Motion For Continuance was unclear as to what the request for continuance was to affect.  Consequently, by Order Denying Continuance Motion dated May 18, 2010, Mr. Hanyon’s Motion For Continuance was denied by the ALJ.

On or about May 27, 2010, both Suzanne Hart and LaRue High served their respective written direct testimony in the consolidated cases.  On June 18, 2010, PPL served its written rebuttal testimony in the consolidated cases.  On or about July 3, 2010, both Suzanne Hart and LaRue High served their respective written rebuttal testimony in the consolidated cases.

The Initial Hearing convened as scheduled on July 13, 2010.  PPL appeared through counsel and presented eight witnesses.  PPL introduced into evidence the testimony of its witnesses and, without objection, PPL Exhibits 1, 2, 3, B, C, D, E, CJB-1, CJB-2 and Appendices 4 and 5, and PPL Statements 1, 2, 3, 4, 5, 6, 7, 8, 11,12, 14, 15, 19 and 20 were admitted.  Suzanne Hart appeared pro se and provided evidence in the form of her own testimony and the introduction of Hart Exhibits A and B.  LaRue High appeared pro se (though Mr. Hanyon remains her attorney of record) and provided evidence in the form of her own testimony and the introduction of High Exhibits A and B.  The Hearing was completed on July 13, 2010, and consequently the additional Hearing days of July 14 and 15, 2010, were canceled.  A transcript of the proceeding containing 93 pages (numbered 20 through 112) was produced.

On August 11, 2010, PPL, Suzanne Hart, and LaRue High each filed and served their respective Main Brief.  On August 25, 2010, PPL, Suzanne Hart, and LaRue High each filed and served their respective Reply Brief.  In accordance with the terms of the Scheduling And Briefing Order dated March 25, 2010, the record in this case closed on August 25, 2010.

On October 14, 2010, the Recommended Decision of ALJ Weismandel was issued.  The ALJ recommended that the Complaint of Albert Barney be dismissed and that the Applications and Petition filed by PPL be approved.  On November 1, 2010, the Exceptions of Kurt Scheller were filed.  On November 2, 2010, the Exceptions of LaRue High and the Exceptions of Suzanne Hart were filed.  On November 12, 2010, the Reply Exceptions of PPL were filed.

Discussion

As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).

In the Recommended Decision, ALJ Weismandel reached sixty-seven Findings of Fact, R.D. at 6-19, and nineteen Conclusions of Law, R.D. at 50-52.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.

Legal Standards[footnoteRef:4] [4: 	 	This discussion of the legal standards applicable to PPL’s Applications and Petition is largely taken from the Recommended Decision at 22-27.] 


Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3rd Cir. 1957) cert. denied, 353 U.S. 965 (1957).

It is also well established that, when the proponent of a rule or order establishes a prima facie case in support of its requested relief, the burden of going forward then shifts to the other party to rebut the evidence produced by the proponent.  However, the burden of proof remains with the proponent.  Morrissey v. Pennsylvania Department of Highways, 424 Pa. 87, 225 A.2d 895 (1967); Burleson v. Pennsylvania Public Utility Commission, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d 501 Pa. 443, 461 A.2d 1234 (1983).  Under these principles, PPL, as the Party seeking affirmative action on its Siting Application, the Zoning Petition and the Eminent Domain Application, has the burden of proof.  

The Commission’s regulations applicable to the siting and construction of high voltage (HV) transmission lines are found at 52 Pa. Code §§ 57.71-57.77 (siting regulations).  These regulations provide that a public utility is required to obtain Commission approval to locate and construct an HV transmission line.  52 Pa. Code § 57.71.  The siting regulations set forth the elements that the Commission must consider when deciding to approve or deny an application for the siting of a high voltage transmission line.  52 Pa. Code § 57.76.  The Commission’s siting regulations, and in particular 52 Pa. Code § 57.76, were promulgated, inter alia, to meet the requirement for a consideration of environmental impacts mandated by Article I, Section 27 of the 
Pennsylvania Constitution,[footnoteRef:5] and to apply the three-part test enunciated in Payne v. Kassab, 312 A.2d 86 (Pa. Cmwlth. 1973),[footnoteRef:6] which implements the Constitutional requirements.  Energy Conservation Council of Pennsylvania v. Pennsylvania Public Utility Commission, 995 A.2d 465, 477-78 (Pa. Cmwlth. 2010); see also, Re: Proposed Electric Regulation, 1976 Pa. PUC LEXIS 114 at *6, 49 Pa. PUC 709 at 712 (March 2, 1976).  The Commission uses this test to determine whether a proposed transmission line having environmental impacts should be approved. [5: 		Article I, Section 27 of the Pennsylvania Constitution states:

The people have a right to clean air, pure water and to the preservation of the natural, scenic, historic and esthetic values of the environment.  Pennsylvania’s public natural resources are the common property of all the people, including generations yet to come.  As trustee of these resources, the Commonwealth shall conserve and maintain them for the benefit of all the people.]  [6: 		The three-part test established in Payne v. Kassab requires consideration of the following:  (1) Was there compliance with all applicable statutes and regulations relevant to the protection of the Commonwealth’s environment?  (2)  Does the record demonstrate a reasonable effort to reduce the environmental incursion to a minimum?  
(3)  Does the environmental harm which would result from the challenged decision or action so clearly outweigh the benefits to be derived therefrom that to proceed further would be an abuse of discretion?  312 A.2d at 94.] 


Section 57.76 of the siting regulations provides, in pertinent part, as follows:
The Commission will not grant the application, either as proposed or as modified, unless it finds and determines as to the proposed HV line:
(1)	That there is a need for it.
(2)	That it will not create an unreasonable risk of danger to the health and safety of the public.
(3)	That it is in compliance with applicable statutes and regulations providing for the protection of the natural resources of this Commonwealth.
(4)	That it will have minimum adverse environmental impact, considering the electric power needs of the public, the state of available technology and the available alternatives.

52 Pa. Code § 57.76(a).

The Commonwealth Court has determined that a transmission line should not be approved unless the electric utility proposing the line demonstrates that the line is “necessary or proper for the accommodation, convenience and safety of its patrons, employees and the public.”  Pa. Power & Light Co. v. Pennsylvania Public Utility Commission, 696 A.2d 248, 250 (Pa. Cmwlth. 1997), quoting 66 Pa. C.S. § 1501.  In applying this standard, the Commonwealth Court held that the Commission should consider the “electric power needs of the public, the state of the available technology and the available alternatives.”  Id., quoting 52 Pa. Code § 57.76.

Regarding route selection issues, the Commonwealth Court has explained as follows:
The applicable legal standards for review of the selection of a route for utility lines are whether the powers conferred upon the public utility have been wantonly, capriciously or arbitrarily exercised.  West Penn Power Co. v. Pennsylvania Public Utility Commission, 184 A.2d 143 (1962).  The degree of inconvenience to a landowner, therefore, would not constitute grounds for withholding the exercise of the power to condemn the easement, see Stone v. Pennsylvania Public Utility Commission, 162 A.2d 18 (1960), where the record establishes that the utility’s route selection was reasonable considering all of the factors involved in the selection of the line.
Paxtowne v. Pennsylvania Public Utility Commission, 398 A.2d 254, 256 (Pa. Cmwlth. 1979).

Similarly, the selection of a route for transmission lines was explained by the Superior Court as follows:
Appellant’s [affected landowner’s] first two contentions are sufficiently answered by our opinion in Phillips v. Pa. P.U.C., [124 A.2d 625 (Pa. Super. 1956)], wherein we restated the well-established proposition that the selection of routes for transmission lines is a matter for the utility in the first instance and, unless it is shown that it proposes to exercise the powers conferred upon it wantonly or capriciously, or that the rights of the landowner have been unreasonably disregarded, the Commission is not required to withhold its approval merely because another route might have been adopted.

Laird v. Pennsylvania Public Utility Commission, 133 A.2d 579, 581 (Pa. Super. 1957).

The Pennsylvania Supreme Court has long held that municipalities have no power to zone with respect to utility facilities.[footnoteRef:7]  Duquesne Light Co. v. Upper St. Clair Twp., 377 Pa. 323, 105 A.2d 287 (1954); Duquesne Light Co. v. Monroeville Borough, 449 Pa. 573, 580, 298 A.2d 252, 256 (1972) (the PUC has exclusive regulatory jurisdiction over the implementation of public utility facilities).  See also, County of Chester v. Philadelphia Electric Co., 420 Pa. 422, 425-426, 218 A.2d 331, 333 (1966) (regulation by a multitude of jurisdictions would result in “twisted and knotted” public utilities with consequent harm to the general welfare of the public); Commonwealth v. Delaware & Hudson Railway Co., 339 A.2d 155, 157 (Pa. Cmwlth. 1975) (“public utilities are to be regulated exclusively by an agency of the Commonwealth with state-wide jurisdiction rather than a myriad of local governments with different regulations”). [7: 		The Code defines “facilities” as follows:
‘Facilities.’  All the plant and equipment of a public utility, including all tangible and intangible real and personal property without limitation, and any and all means and instrumentalities in any manner owned, operated, leased, licensed, used, controlled, furnished, or supplied for, by, or in connection with, the business of any public utility.  Property owned by the Commonwealth or any municipal corporation prior to June 1, 1937, shall not be subject to the commission or to any of the terms of this part, except as elsewhere expressly provided in this part.

66 Pa. C.S. § 102.] 


Section 619 of the Municipalities Planning Code (MPC), Act of July 31, 1968, P.L. 805, as amended, 53 P.S. § 10619, provides a limited exception to this general rule.  Section 619 of the MPC provides as follows:
This article shall not apply to any existing or proposed building, or extension thereof, used or to be used by a public utility corporation, if, upon petition of the corporation, the Pennsylvania Public Utility Commission shall, after a public hearing, decide that the present or proposed situation of the building in question is reasonably necessary for the convenience or welfare of the public. It shall be the responsibility of the Pennsylvania Public Utility Commission to ensure that both the corporation and the municipality in which the building or proposed building is located have notice of the hearing and are granted an opportunity to appear, present witnesses, cross-examine witnesses presented by other parties and otherwise exercise the rights of a party to the proceedings.

53 P.S. § 10619.

Consequently, a municipality may zone a public utility building unless the Commission determines that the location of the building is reasonably necessary for the convenience or welfare of the public.  If the Commission finds that the location of the building is reasonably necessary, the building is exempt from a local zoning ordinance under the MPC.  Del-AWARE Unlimited, Inc. v. Pennsylvania Public Utility Commission, 513 A.2d 593 (Pa. Cmwlth. 1986).  Further, Section 619 of the MPC does not require a utility to prove that the site it has selected is absolutely necessary or that it is the best possible site, it need only show that the location of the building is reasonably necessary.  O’Connor v. Pennsylvania Public Utility Commission, 582 A.2d 427 (Pa. Cmwlth. 1990).

On January 11, 2001, the Commission adopted a policy statement to further the Commonwealth’s goal of making agency actions consistent with sound land use planning by considering the impact of its decision upon local comprehensive plans and zoning ordinances.  See, 31 Pa. B. 951 (Feb. 17, 2001).  That Policy Statement provides, in pertinent part, as follows:
To further the State’s goal of making State agency actions consistent with sound land-use planning … the Commission will consider the impact of its decisions upon local comprehensive plans and zoning ordinances.  This will include reviewing applications for:

*	*	*

	(2)	Siting electric transmission lines.
	(3)	Siting a public utility “building” under section 619 of the Municipalities Planning Code (53 P.S. § 10619)

52 Pa. Code § 69.1101.

Section 1511 of the Business Corporation Law of 1988 (BCL), under which PPL has filed its Eminent Domain Application, grants a public utility the power or authority to condemn property to provide electricity to the public, stating, in pertinent part:
(a) General Rule. -- A public utility corporation shall … have the right to take, occupy and condemn property for one or more of the following principal purposes and ancillary purposes reasonably necessary or appropriate for the accomplishment of the principal purposes:

*	*	*

	(3) The … transmission … distribution or furnishing of … electricity … to or for the public.

15 Pa. C.S. § 1511(a)(3).

Thus, the plain language of Section 1511 of the BCL grants a public utility, such as PPL, the power and authority to take and condemn property for the purpose of providing electricity to the public.

Section 1511(b) of the BCL, however, restricts the authority of a public utility to take and condemn property for the purpose of providing electricity to the public, stating, in pertinent part, as follows:

The powers conferred by subsection (a) shall not be exercised:

	(1) To condemn for the purpose of constructing … aerial electric transmission … lines:
		(i) Any dwelling house or, except in the case of any condemnation for petroleum or petroleum products transportation lines, any part of the reasonable curtilage of a dwelling house within 100 meters therefrom and not within the limits of any street, highway, water or other public way or place.
		(ii) Any place of public worship or burying ground.

15 Pa. C.S. § 1511(b).

Before a public utility may exercise its statutorily granted authority to condemn property for the purposes of constructing aerial electric transmission facilities, it must obtain approval from the Commission.  Section 1511(c) of the BCL provides, in pertinent part:
	(c) The powers conferred by subsection (a) [for the running of aerial electric facilities] may be exercised to condemn property … only after the Pennsylvania Public Utility Commission, upon application of the public utility corporation, has found and determined … that the service to be furnished by the corporation through the exercise of those powers is necessary or proper for the service, accommodation, convenience or safety of the public.

15 Pa. C.S. § 1511(c).

Accordingly, on an application for condemnation, the Commission must determine whether the service, i.e., the transmission or distribution of electricity to or for the public that will be provided if the subject property is condemned, is necessary for the service, accommodation, convenience or safety of the public.

The Proposed Line

PPL proposes to reinforce the distribution system in the Sun Valley/Jonas area.  In order to do so, PPL proposes to construct a new Effort Mountain Substation, with new 12 kV distribution lines in Chestnuthill and Polk Townships, Monroe County.  One 12 kV distribution line from the Effort Mountain Substation will extend north and serve a portion of the Indian Mountain Lakes Development, which will reduce the load on the existing Meckesville 69-2 12 kV distribution line.  This new line will service approximately 1,400 customers.  R.D. at 29.  PPL also proposes a second line from the Effort Mountain Substation which will extend south and serve residential developments along Jonas Road and State Route 534.  This line will relieve the Meckesville 69-1
 12 kV distribution line.  This second line will serve approximately 1,500 customers.  R.D. at 29-30.

In order to provide transmission to the proposed Effort Mountain Substation, PPL proposes to construct the Effort Mountain Taps which will provide supply from the existing Siegfried-Jackson 138 kV Transmission Lines.  The Taps will be designed for future 138 kV double circuit operation.  Initially, only one 138 kV circuit will be installed on 4.6 miles of the line.  The second 138 kV circuit will not be installed until future load growth requires it.  Both 138 kV circuits will be installed on the remaining 1.1 miles of the line, but the second circuit initially will operate as a distribution line at 12 kV and will be increased to 138 kV operation in the future when needed for future load growth.  R.D. at 30.  

The estimated cost of the Effort Mountain Taps is approximately $5,721,030.  The total estimated cost of the Effort Mountain Project, including transmission, distribution and substation, is $8,755,000.  R.D. at 30.

The Recommended Decision 

In his Recommended Decision, ALJ Weismandel reviewed the record and the criteria for siting transmission lines established in our regulations:  He then considered the criteria for exempting public utility buildings from local zoning regulations.  Finally, he applied the criteria for granting an eminent domain application.

Siting and Construction of the Transmission Line

In reviewing the Siting Application, ALJ Weismandel considered the need for the line; the route and route selection process, and the issues of engineering and safety.

Need for the Line

With regard to the need for the line, the ALJ found that the proposed line was a result of a detailed system planning process and application of PPL’s planning guidelines.  R.D. at 27.  In these particular cases, the ALJ found that PPL had identified several distribution lines and transformers in the Sun Valley/Jonas area that are, or soon will be, overloaded as a result of load growth due to housing development.  The ALJ noted that the Sun Valley/Jonas area receives its distribution services from the Meckesville 69-12 kV Substation, and two 12 kV distribution lines.  The ALJ found that the number of customers on the Meckesville 69-1 12 kV distribution line increased by an average of three percent per year, and the number of customers on the Meckesville 69-2 12 kV distribution line increased by an average of six percent per year.  The ALJ also found that the 2011 winter load on the Meckesville 69-1 12 kV distribution line is projected to be 10.2 MVA[footnoteRef:8], which exceeds the normal planning guideline of 10 MVA.  Similarly, the ALJ found that the Meckesville 69-1 12 kV distribution line began to exceed its normal planning guidelines of 11 MVA in 2006, and exceeded the emergency guideline of 13 MVA in 2008.  R.D. at 28. [8: 	 	“MVA” is apparent power expressed as Million Volt-Amps.] 


The ALJ then discussed thermal guidelines, noting that a thermal guideline is the load at which the facility is in danger of melting.  The ALJ found that operating the Meckesville 69-1 and 69-2 distribution lines beyond their planning guidelines would overheat the lines and anneal the conductors which could result in an outage.  R.D. at 28.  The ALJ stated that in the event of a service interruption, PPL would normally transfer load to neighboring circuits until repairs or replacements could be completed.  However, the ALJ found that load transfer capability in the Sun Valley/Jonas area is limited because neighboring circuits are also approaching their emergency planning guidelines.  Id.  The ALJ also found that the same analysis with projected overloads applies to the transformers at the Meckesville 69-12 kV Substation.  The ALJ stated, “In short, the Sun Valley/Jonas area is one of PPL Electric’s poorest performing areas in terms of the number of service outages, duration of outages, and number of customers affected.”  Id. at 29.

Next, the ALJ reviewed the alternative solutions examined by PPL.  The preferred solution is that described above consisting of a new Effort Mountain 138-12 kV Substation with the two new 12 kV distribution lines in Chestnuthill and Polk Townships, Monroe County.  Again, the purpose of the project is to reduce the load on the Meckesville lines described above.  

One alternative to the preferred solution was for PPL to enhance the existing facilities in the Sun Valley/Jonas area.  The ALJ found that this would involve building two new lines from the Meckesville Substation.  However, the limited route options would require use of the existing poles for the 69-1 and 69-2 kV lines.  PPL explained that this would create the hazard that both circuits would be exposed to the same hazards that cause outages.  In addition, larger transformers would need to be installed at the Meckesville Substation and an additional substation to the east of the Meckesville Substation would be needed in the future.  The ALJ noted that PPL rejected this alternative because it “would not provide the same reliability benefits, load relief, or operating flexibility that a new substation would provide.”  R.D. at 31.  

PPL also considered constructing two new substations.  One substation would be built to the north of the existing Meckesville 69-2 12 kV line and an additional substation would be built approximately 1.5 miles south of the proposed Effort Mountain 138-12 kV Substation.  R.D. at 31.  PPL rejected this alternative because the line that would be used to supply the first substation is already heavily loaded.  In addition, PPL determined that a two-substation project would “require over 7.7 miles of transmission facilities, two substations, and additional distribution facilities.  The estimated total cost of this alternative is $12,000,000.  Thus the preferred alternative provides greater reliability, load relief, and operating flexibility, while building fewer facilities at a lower cost.”  Id. at 32.  

Suzanne Hart raised several arguments in opposition to the proposed Effort Mountain solution before the ALJ.  She first argued that there was no need for the project because the projected national growth in electricity load had declined.  The ALJ found that while the projected national growth in usage had declined, there was still growth.  More importantly, the national projections of electrical usage ignored the fact that certain Sun Valley/Jonas area lines, which the Effort Mountain solution is designed to relieve, are already at or near overload capacity.  The ALJ found that “even if no further load were to occur, the distribution system in the Sun Valley/Jonas area needs to be reinforced now.”  R.D. at 32.

Ms. Hart next argued that PPL’s energy efficiency programs may eliminate the need for the proposed project.  The ALJ again pointed to the fact that while energy efficiency programs may reduce demand growth, the Sun Valley/Jonas area distribution system requires relief now.  R.D. at 33.  Similarly, Ms. Hart argued that fuel cells, microgrids and smart grid technologies could serve to remove some of the need for the project.  The ALJ noted that the loading relief the Effort Mountain solution is designed to provide is needed now.  The various technologies put forth by Ms. Hart may have some future impact, but ignored the existing situation requiring the Effort Mountain solution.  Id.

Finally, as to need for the project, Ms. Hart asserted that the real purpose of the Effort Mountain project is to provide PPL with transmission capability to out-of-state markets.  However, the ALJ found that the proposal is entirely local in nature.  The ALJ noted that the project is designed to deliver power to the Effort Mountain Substation, then over 12 kV distribution lines to end-use residential customers.  Those 12 kV distribution lines are designed for local distribution and do not have the capacity to transport power out of state.  For all of the foregoing reasons, the ALJ found that Ms. Hart’s opposition to the need for the Effort Mountain Project was without merit.  Each of Ms. Hart’s arguments was found to disregard the fact that the loads on certain distribution facilities in the Sun Valley/Jonas area are already in excess of planning guidelines and others soon will be.  R.D. at 34.

Route and Route Selection Process

The ALJ next examined PPL’s proposed route and the route selection process for the Effort Mountain Taps.  According to the ALJ, PPL’s “analysis included designation of a ‘Study Area’, compilation of an environmental inventory, identification of alternative routes, analysis of the alternative routes, and selection of the proposed line route.”  R.D. at 34.  The ALJ provides a thorough description of PPL’s route selection process at pages 34 through 38 of the Recommended Decision.  The ALJ summarized the process as follows:
The siting methodology used for determining the preferred route for the Effort Mountain Taps uses a series of grid cells on aerial photographs or maps, which are assigned a value indicating how suitable the area in the cell is for a transmission line.  The features of each cell are identified and ranked from one (the most suitable areas) to nine (constraint areas).  Corridors with the cells having the lowest values have the highest overall suitability for a transmission line.  This process is repeated several times with cells of decreasing size and progressively more detailed and precise data.  To the extent practical, possible corridors were identified to avoid constraints.  (PPL Statement No. 4, pp. 4-9; PPL Exhibit 1, Exhibit D, pp. 4-10)  Although complete avoidance of all constraints is not feasible, PPL sought corridors that would avoid or minimize impacts on social and natural environmental features while meeting the functional and economic goals of the Effort Mountain Project.  (PPL Statement No. 2, pp. 6-9)

R.D. at 35-36.

The ALJ noted that PPL identified several alternative routes using the above-described methodology.  PPL further refined those alternatives based on field surveys, location of residential properties, sight lines and “extensive public outreach.”  R.D. at 36.  At the end of that process, PPL developed four alternative routes with the route designated as “B1” as the preferred route.  Id.  Route B1 was selected as the preferred route after PPL compared all of the alternatives using both a qualitative and quantitative analysis.  The ALJ stated:

Based on the quantitative and qualitative analysis explained in Exhibit D to PPL Exhibit 1, as well as the estimated costs of each alternative route (PPL Statement No. 3, p. 7), the Siting Team concluded that Route B1 was superior to the alternative routes.  Route B1 has the least overall adverse impact of all the routes giving consideration to the many factors that enter into selecting a transmission line route.  (PPL Statement No. 2, p. 17).

R.D. at 37.

The ALJ further explained that once PPL determined that Route B1 was its preferred route, PPL continued to work with landowners and other interested persons to further reduce the impact of the project.  Those efforts resulted in additional modifications of Route B1.  Significantly, PPL coordinated the purchase of 123 acres which are adjacent to the Jonas Mountain Preserve and over which Route B1 will traverse.  PPL donated the tract to the Jonas Mountain Preserve which not only substantially expanded the Preserve, but also resolved the concerns of many interested landowners.  R.D. at 37-38.  

Based on the foregoing reasons, the ALJ determined that the final version of Route B1 will have the least impact on surrounding areas.  The ALJ noted that PPL has committed to obtaining all necessary permits prior to the construction of the Effort Mountain Project and will comply with all requirements for the issuance of such permits.  R.D. at 38.

Engineering and Safety

The ALJ then discussed the issues of engineering and safety.  The ALJ specifically described the proposed construction details for the line supports of the project.  R.D. at 39.  The ALJ found that:
It is uncontested that the proposed Effort Mountain Taps will be designed and constructed according to, and will meet or exceed, all applicable [National Electric Safety Code (NESC)] minimum standards.  All of the clearance and thermal ratings meet, or exceed, the requirements of the NESC.  (PPL Statement No. 3, p. 5)

Id.  The ALJ then noted that this “Commission has found in numerous cases that transmission lines that meet or exceed NESC requirements do not create an unreasonable risk or danger to the health and safety of the public.”  Id., citing, Application of PP&L for Approval to Locate and Construct a 138 kV Transmission Line Between West Allentown and Salisbury Substations, Docket No. A-00101826 (Order entered April 3, 1981); Larkin v. Philadelphia Electric Co., 39 Pa. P.U.C. 777 (1961).  Based on the foregoing, the ALJ found that, “The construction of the Effort Mountain Taps along Route B1 will not create any unreasonable risk to the health or safety of the public.”  Id. at 40.

The ALJ also addressed the issue of electric and magnetic fields.  In this context, the ALJ noted that PPL has adopted a Plan for Magnetic Field Management (PMFM).  Consistent with PPL’s PMFM, PPL will reverse phase the proposed Effort Mountain Taps where there are two circuits and increase pole heights by five feet above the minimum height required by the NESC.  The ALJ observed that this Commission has commented favorably on PPL’s PMFM in previous proceedings.  R.D. at 40, citing, Certification Application of Pennsylvania Power & Light Company filed Pursuant to 52 Pa. Code Chapter 57, 1994 Pa. PUC LEXIS 65, *67-*69 (October 21, 1994).

LaRue High, the sole condemnee in this proceeding, advanced several arguments in opposition to the route selection and engineering of the proposed Effort Mountain Project.  Ms. High was concerned that invasive species would interfere with farming operations and that the route would interfere with farming operations.  She also questioned whether the transmission lines could be placed underground.  The ALJ found that the construction will not alter the environmental characteristics of the farmland and thus would not exacerbate any invasive species or flora issues.  The ALJ also determined that the portion of Ms. High’s property impacted by the preferred route was not actively farmed, thus the Project will not impact any farming operations.  The ALJ also found that there is no requirement that high voltage transmission lines, such as the Effort Mountain 138 kV Taps, be installed underground.  The ALJ further found that the cost of underground installation would be significantly higher than the overhead configuration.  Since that increased cost would be passed on to all PPL rate-payers, the ALJ determined that it is not practical to construct the lines underground where the overhead construction is feasible.  R.D. at 41-42.

Suzanne Hart also submitted arguments opposing the route selection for the project.  Ms. Hart first argued that PPL failed to properly consider the impact of the project on streams and other bodies of water.  The ALJ found that PPL fully considered such impacts.  To the extent any such impacts exist, PPL will create protective buffers for many of the streams to limit the total number of streams crossed and/or to limit the proximity of structures to those streams.  The ALJ also determined that streams are not materially affected by transmission lines that merely span them.  The ALJ further noted that the preferred route does not cross the main stems of named streams, but only crosses smaller tributaries.  R.D. at 42.

Ms. Hart also raised issues regarding the removal of trees in forested areas along the preferred route.  The ALJ described PPL’s intention of using selective tree clearing and also referred to the donation of a substantial tract of forested land to the Jonas Mountain Preserve, which will protect the land from future development.  
R.D. at 42.

Ms. Hart suggested an alternative route which would involve the installation of three distribution lines along State Route 534, State Route 115 and the Toll Road.  However, the ALJ found that Ms. Hart’s proposed alternative was not practical.  First, PPL would not be able to run lines along State Routes 534 and 115 because the right-of-way along those roads is not wide enough to maintain proper structure clearances in compliance with the NESC.  Second, there are many residential dwellings along all three roads and the curtilage of many of those dwellings would be within 100 meters of the routes along those roads.  Because of that factor, PPL would not be able to exercise the power of eminent domain across the numerous residential properties that would be subject to the right-of-way due to limitations in Section 1511 of the Pennsylvania Business Corporation Law of 1988, 15 Pa. C.S. § 1511.  To the extent that any property owner along those roads was unwilling to enter into an agreement with PPL for a sufficient right-of-way, PPL would be unable to go forward with construction.  
R.D. at 42-43.

Finally, Ms. Hart suggested that PPL’s motive for moving the preferred route further into the Jonas Mountain Preserve was to obtain favorable tax treatment rather than mitigate the impact of the project.  However, the ALJ found that PPL modified the preferred route to accommodate the concerns of the residents of Birch Hallow Estates, the Pocono Heritage Land Trust, the owners of the Jonas Mountain Preserve, and the owners of the Knappenberger tract.   As part of the modification of the preferred route, PPL purchased the Knappenberger tract and resold the land to the Pocono Heritage Land Trust in exchange for a right-of-way through the Jonas Mountain Preserve.  As required by the Department of Conservation and Natural Resources, PPL provided replacement land for the Jonas Mountain Preserve before PPL could be granted the right-of-way needed for the modified Route B1.  The difference in the price of PPL’s purchase and the price of the sale to the Jonas Mountain Preserve is deemed to be the cost of the right-of-way.  That difference will be a capital investment and eventually included in rate base.  Based on the foregoing, the ALJ determined that PPL did not modify Route B1 for the purpose of obtaining favorable tax treatment.  R.D. at 43.

Exemption from Local Zoning

The ALJ next examined PPL’s Zoning Petition, which requests a finding that the building to shelter control equipment at the proposed Effort Mountain Substation site in Chestnuthill Township, Monroe County, Pennsylvania (Control Equipment Building) is reasonably necessary for the convenience or welfare of the public and, therefore, is exempt from local zoning regulations.  This finding is necessary in order to meet the requirements of Section 619 of the Pennsylvania Municipalities Planning Code (MPC), 53 P.S. § 10619 (relating to exemptions from the MCP for buildings found by the Commission to be reasonably necessary for the convenience or welfare of the public).

The ALJ noted that the Effort Mountain Taps and the Effort Mountain Substation are required to address and remedy the existing and projected overloaded conditions on distribution lines and transformers in the Sun Valley/Jonas area and to permit PPL to continue to provide adequate and reliable service in that area.  The Effort Mountain Substation will include a building to house required control equipment, primarily switches, relays and other control equipment to control the flow of electricity into, within and from the substation.  The building will also contain Supervisory Control and Data Acquisition (SCADA) equipment to monitor the operation of the substation.  The purpose of the proposed building in the Effort Mountain Substation is to protect this equipment from the elements so that the equipment, and the entire Substation, can function properly.  R.D. at 44.

The ALJ found:
The Control Equipment Building is reasonably necessary for the convenience or welfare of the public because it is a necessary component of PPL’s overall plan to relieve the existing and projected overloaded conditions on distribution lines and transformers presently serving the Sun Valley/Jonas area.  The reinforcement of the distribution system is necessary to assure continued reliable service to the customers of the area.

R.D. at 44-45.  

The ALJ specifically described the Control Equipment Building, including measures taken to restrict access, the fact that there will be no need for any water or sanitary facilities and the fact that the proposed location of the Effort Mountain Substation is advantageous because it is centrally located to the load that it will serve.  R.D. at 45.  The ALJ also noted that the Commission considers the impact of these types of decisions on local comprehensive plans and zoning ordinances pursuant to this Commission’s regulation at 52 Pa. Code § 69.1101.  The ALJ found that the proposed location of the Effort Mountain Substation would be in a portion of Chestnuthill Township designated as R-1, Low Density Residential.  Pursuant to Chestnuthill’s Zoning Ordinance, construction of a “Public Utility Facility” is not permitted in an R-1, Low Residential Density area.  Accordingly, the ALJ found that the Chestnuthill Zoning Ordinance is subject to an interpretation that PPL may not construct a “Public Utility Facility” at the proposed location for the Effort Mountain Substation.  Id.  

The ALJ noted that PPL met with the officials from Chestnuthill Township and its Planning Commission, and Monroe County and its Planning Commission to explain the Effort Mountain Project.  None of these entities have expressed any objection to the project, nor did they participate in any of the proceedings even though they received notice.  For all of the foregoing reasons, the ALJ found that the Control Equipment Building at the proposed Effort Mountain Substation site in Chestnuthill Township, Monroe County, Pennsylvania is reasonably necessary for the convenience or welfare of the public and, therefore, exempt from local zoning regulations.  R.D. at 46.

Condemnation Application

In its Condemnation Application, PPL proposed the exercise of the power of eminent domain to acquire a right-of-way and easement for the construction, operation, and maintenance of the proposed Effort Mountain Taps over and across the land of LaRue High.  In order for PPL to initiate the exercise of the power of eminent domain, PPL must obtain a finding that the proposed service is necessary or proper for the service, accommodation, convenience, or safety of the public.  15 Pa. C.S. § 1511(c).

The ALJ again described the need for the Effort Mountain Project, the process for route selection and location of the Effort Mountain Substation, the potential alternatives and the basis for the preferred route selection.  The preferred route, Route B1, crosses three tracts of land that are owned by LaRue High.  The property is approximately 352 acres located in Chestnuthill and Polk Townships, Monroe County, Pennsylvania.  The ALJ described the property as fallow agricultural land that is not currently used for farming purposes.  The ALJ noted that PPL attempted to purchase the right-of-way and easement but was unable to reach an agreement with Ms. High.  
R.D. at 48.

The ALJ found that PPL must be able to route the Effort Mountain Taps over and across Ms. High’s property in order to site, construct, and operate that line at the selected route.  The ALJ noted that the proposed right-of-way over Ms. High’s property will not cross any place of public worship, burying ground, dwelling or its reasonable curtilage.  See, 15 Pa. C.S. § 1511(b).  The ALJ also noted that, while a dwelling is located on the property, it is approximately 450 feet from the right-of-way at its nearest point.  The ALJ found that “PPL’s proposed exercise of the power of eminent domain to acquire a right-of-way and easement for the proposed Effort Mountain Taps over the land of Ms. High is necessary and, therefore should be approved.”  R.D. at 48. 

Ms. High advanced several arguments in opposition to PPL’s Condemnation Application.  Ms. High first objected on the basis that her property was part of an Agricultural Security Area pursuant to 3 P.S. § 913 (relating to the Agriculture Security Program).  However, the ALJ noted that Subsection 913(b) expressly recognizes an exemption from the requirements of the Agricultural Security Program for instances in which a public utility has been given approval for the exercise of the power of eminent domain by the Public Utility Commission.  R.D. at 49.  The ALJ also noted that Ms. High complained about the manner in which PPL and everyone else approached her about negotiating the right-of-way agreement.  However, the ALJ observed that there have been no other complaints from affected landowners regarding the conduct of PPL’s representatives.  Id. at 50.

ALJ’s Recommendation

For all the foregoing reasons, the ALJ recommended that the Commission approve PPL’s Siting Application, PPL’s Zoning Petition and PPL’s Eminent Domain Application.  Based upon the failure of the Complainant, Albert Barney, to appear in support of his formal Complaint, the ALJ recommended dismissal of the Complaint, with prejudice.

Disposition

Albert Barney Complaint

The first issue we will address is the Complaint filed by Albert Barney.  The record in these consolidated proceedings reveals that the Complainant received all notices pertaining to the pre-hearing conference and evidentiary hearings in these consolidated proceedings.  See, e.g., R.D. at 2-3.  Despite receiving notice, the Complainant failed to appear and support his Complaint.  Id. at 4-5.

Administrative agencies, like the Public Utility Commission, are required to provide due process to the parties appearing before them. This requirement is satisfied when the parties are afforded notice and the opportunity to appear and be heard. Schneider v. Pennsylvania Public Utility Commission, 479 A.2d 10 (Pa. Cmwlth. 1984). Notice mailed to a party's last known address and not returned by the post office is presumed to have been received. Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (Pa. Cmwlth. 1994).  Once notice of a hearing and the opportunity to be heard has been provided, it is the responsibility of the parties to appear and participate in the hearing. Craig Sentner v. Bell Telephone Co. of Pennsylvania, Docket No. F-00161106 (Order entered October 25, 1993).

Here, the Complainant has failed to appear or do anything to support his Complaint.  As noted by the ALJ, the Complainant had the burden of proof with regard to his Complaint.  66 Pa. C.S. § 332(a).  By failing to appear, the Complainant failed to meet his burden of proof.  On that basis, we agree with the ALJ that Mr. Barney’s Complaint should be dismissed with prejudice.  Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892 (Order entered December 26, 1995); Jones v. The Peoples Natural Gas Company d/b/a Dominion Peoples, Docket No. C-20054885 (Opinion entered February 14, 2006).  

The Exceptions and Replies

Scheller Exceptions

The first set of Exceptions we will address are those filed on November 1, 2010, by Kurt Scheller.[footnoteRef:9]  It will be noted that the ALJ does not address any pleading filed by Mr. Scheller nor references Mr. Scheller in any way.  In his Exceptions, Mr. Scheller explains that he filed a Formal Complaint on August 26, 2010.  The Formal Complaint was deemed a Protest by Secretarial Letter issued on September 2, 2010.  Scheller Exc. at 1. [9:  	In addition to filing Exceptions, on December 14, 2010, Mr. Scheller filed a copy of a newspaper article concerning a solar farm, which he suggested is an alternative to the Effort Mountain No. 1 and No. 2 138 kV Taps project.  Considering that we will dismiss Mr. Scheller’s Exceptions, there is no need to discuss this filing further.] 


In its Replies to Exceptions, PPL argues that Mr. Scheller’s Exceptions should be dismissed because Mr. Scheller never formally intervened in the proceeding and never submitted any pleading until after the record closed on August 25, 2010.  PPL asserts that Mr. Scheller received notice of the proceeding and that notice provided that the protest period for formal intervention in this proceeding ended on March 5, 2010.  PPL R.Exc. at 17-18.  Notwithstanding the notice, opportunity to be heard and the specific time period for the filing of a formal protest, PPL argues that Mr. Scheller waited five months before attempting to intervene.  PPL argues that Mr. Scheller has not denied receiving notice nor has he provided any compelling reason for his failure to appear in a timely manner.  Id. at 18.

We will dismiss Mr. Scheller’s Exceptions on the basis that he failed to timely intervene in this proceeding and, accordingly, has no basis to appear at this late date as a litigant for the purpose of filing Exceptions.  As described by the ALJ, PPL filed several separate notices of the Applications and Petition which initiated these consolidated proceedings.  Notices appeared in the Pocono Record, a newspaper of general circulation in the subject area, on January 20, 2010, January 27, 2010, and February 3, 2010.  R.D. at 4.  Further, notice of the consolidated proceedings also appeared in the Pennsylvania Bulletin, 40 Pa. B. 686.  The notices in the Pocono Record advised interested persons of the date, time and place of the initial prehearing conference scheduled in these consolidated proceedings.  Those notices also advised that if no protests or petitions to intervene were received at least seven days prior to the prehearing conference, PPL’s Applications and Petition could be decided without hearing.  See, PPL Proof of Publication submitted under cover of letter dated March 12, 2010.  The notice published in the Pennsylvania Bulletin advised that any protests must be filed on or before March 5, 2010.  40 Pa. B. 686.  Despite the foregoing, Mr. Scheller failed to file a timely protest or appear at the prehearing conference.

The Commission’s regulation at 52 Pa. Code § 57.75(d) sets forth the procedure by which an interested person may formally intervene in a line siting proceeding such as that now before us.  Mr. Scheller failed to follow that procedure.  As noted, Mr. Scheller failed to file any type of pleading until after the record closed.

We note that, in the case of Application of Duquesne Light Company, Docket No. A-2010-2159814 (Order entered February 10, 2011) (Duquesne), we permitted two unrepresented persons to file Exceptions even though formal intervention had not occurred.  However, in Duquesne, we specifically found that the persons in that proceeding may have been given the impression that they had attained formal party status when they appeared and testified at evidentiary hearings.  Duquesne at 13.  We also expressly found that Duquesne Light Company, the Applicant in that case, would not be harmed by entertaining the Exceptions.  Id.

This case is readily distinguishable from the circumstances in Duquesne.  Here, there can be no confusion on the part of Mr. Scheller as to whether he attained party status or not.  As we have said, despite having received notice and been provided the opportunity to appear, Mr. Scheller filed nothing until after the record closed.  Further, unlike the situation in Duquesne, Mr. Scheller never appeared at any hearings in these consolidated proceedings and his status, or lack thereof, was never addressed by the ALJ.  Finally, we agree with PPL that, to permit Mr. Scheller to appear at this extraordinarily late date would harm PPL’s ability respond, particularly since the record has closed and briefs have been filed.  It is simply far too late in the proceeding to entertain Mr. Scheller’s Exceptions absent some extraordinary reason.  No such reason has been brought to our attention.  For the foregoing reasons, we will dismiss Mr. Scheller’s Exceptions.

Hart/High Exceptions[footnoteRef:10] [10: 		We note that, in her Exceptions, Ms. Hart provides a lengthy discussion regarding early attempts to secure representation, alleged discussions with Commission personnel regarding procedure and concerns relating to the lack of public input hearings.  Hart Exc. at 2-6.  As pointed out by PPL in its Reply Exceptions, none of these points are based upon record evidence and constitute new evidence not properly raised at the exception stage.  PPL R.Exc. at 11-12.  The record clearly shows that Ms. Hart received all required notices regarding the pre-hearing conference and the evidentiary hearings.  The notice of the pre-hearing conference apprised all Parties of the ALJ’s expectations with regard to matters which would addressed at that conference.  PPL is correct that these particular assertions constitute new evidence and arguments not previously submitted and are improperly raised at the exceptions stage.  ] 


Ms. Hart and Ms. High filed Exceptions which raise many of the same issues and make very similar arguments.  Accordingly, we will address these Exceptions together.

Both Ms. Hart and Ms. High assert that the ALJ erred when he found that PPL established a need for the proposed Effort Mountain Project.  Ms. Hart challenges the credibility of PPL’s planning guidelines which the ALJ found to support a finding that the existing distribution system requires additional support to relieve over-loading.  Ms. Hart also reiterates her arguments made before the ALJ that current trends reveal that load growth is slowing thereby eliminating the need for the proposed Project.  Hart Exc. at 6-9.  Ms. Hart also argues that the ALJ erred by failing to find that an upgrade of existing substations could serve as well as the proposed Project.  Id. at 10, 12.  Ms. Hart again argues that new technologies such as smart grid and fuel cells could serve to eliminate the need for the proposed Project.  Id. at 11, 12.  Finally, Ms. Hart argues that, in her experience, there have been few outages in the subject area and there is simply no need to upgrade the facilities.  Id. at 13.

Similarly, Ms. High argues that in her experience, there are few outages actually occurring in the subject area.  High Exc. at 3, 9.  Ms. High also states that a declining economy and population indicates that there is no need for the proposed Project.  Id. at 8.  

PPL responds that PPL presented substantial evidence that several distribution lines and transformers in the Sun Valley/Jonas area are presently overloaded, and that others will soon be overloaded as a result of load growth in the area.  PPL R.Exc. at 5.  PPL reiterates that the Meckesville distribution line designated Meckesville 69-1 is projected to exceed the normal planning guidelines during the winter of 2010-2011.  The distribution line designated Meckesville 69-2 already exceeds the guidelines.  Similarly, the Meckesville substation transformers are projected to become overloaded in 2011.  PPL states that the record established that there is very limited transfer capacity available to relieve the current line loading in the subject area.  Id. at 6-7.

Our review of the arguments on this issue lead us to conclude, as did the ALJ, that the arguments raised by Ms. Hart and Ms. High ignore or overlook the record evidence that establishes that the current load on the Meckesville distribution lines and substation transformers requires relief now.  The ALJ acknowledged that matters raised by Ms. Hart indicated that the rate of growth may have slowed, but it has not stopped.  Further, the potential for new technologies coming on line in the future will not relieve the current problems.   R.D. at 32-34.  We agree with the ALJ that the record contains substantial evidence to support a finding that the proposed Effort Mountain Taps and Effort Mountain Substation will relieve the line loading problems on the Meckesville system.  Conversely, Ms. Hart and Ms. High have not produced any evidence which would suggest that there is no need for the line.  Id. at 27-32.  For the reasons expressed by the ALJ, we will deny the Exceptions regarding need for the Effort Mountain Project and adopt the ALJ’s findings on this issue.

Ms. Hart and Ms. High also claimed error in the ALJ’s findings regarding siting of the proposed Effort Mountain Taps.  Ms. Hart asserts that concerns of area residents have not been adequately addressed, including concerns about vegetation control with herbicides.  Hart Exc. 24-25.  Ms. High expresses concerns about the lack of public input hearings.  High Exc. at 8.  

PPL replies that the ALJ provided a full discussion of both the process for route selection as well as the alternatives considered.  PPL R.Exc. at 10.  PPL reminds us that route selection for transmission lines is for a utility’s management in the first instance.  That conclusion will be upheld unless it is shown to be wanton or capricious.  Id. at 9-10, citing Energy Conservation Council of Pennsylvania v. Pennsylvania Public Utility Commission, 995 A.2d 465 (Pa. Cmlwth. 2010).  PPL asserts that the preferred route, Route B1, was shown to have the least overall adverse impact of all the alternatives, giving consideration to the many factors that enter into selection of a transmission line route.  Id. at 10.  PPL argues that Ms. High and Ms. Hart never introduced evidence which rebutted PPL’s showing, nor did they introduce any evidence that the route selection was either wanton or capricious.  Id. at 11.

PPL also argues that, to the extent an argument is raised regarding the lack of public input hearings, this is a new issue not properly raised at the Exception stage.  PPL also points out that there was no request at any time for public input hearings, despite the notices provided.  PPL notes that such notices included individual notice to all landowners who will be subject to the right-of-way.  PPL R.Exc. at 11-12.  PPL also argues that the Exceptions on this issue ignore the fact that PPL did conduct an extensive outreach program which resulted in modifications to the proposed and alternative routes.  Id. at 13.

We will deny these Exceptions.  Based upon our review of the record, we agree with the ALJ that PPL fully considered all reasonable alternatives in its selection of the preferred route for the Effort Mountain Project.  The ALJ provided a thorough explanation of the process used by PPL to determine the proposed route.  R.D. at 34-38.  We particularly note PPL’s efforts regarding modification of the route and the resulting land transaction involving the Jonas Mountain Preserve and the Knappenberger tract.  Id. at 38.  We agree with the ALJ’s statement regarding route selection:
Based on the foregoing, the modified version of Route B1 will have the least impact on surrounding areas.  (PPL Exhibit 1, Exhibit D, pp. 53-55)  In siting the Effort Mountain Taps, PPL attempted to select the electrical solution and route for the Taps that best balanced all of the competing factors that must be considered in transmission line siting.  Although the selected route does cross several wetlands, PPL anticipates no disturbance to these identified wetlands, which can be easily spanned.  (PPL Statement No. 2, p. 15)  Further, PPL is committed to obtaining all permits necessary prior to the construction of the Effort Mountain Taps, and will comply with all requirements for issuance of the permits.  (PPL Statement No. 2, pp. 15-16)  The selected route was designed to avoid as many impacts as practical.  Where such impacts are unavoidable, PPL will employ mitigating measures to minimize such impacts.  (PPL Statement No. 2, p. 16)

Id. 

We agree with the ALJ that the record contains substantial evidence to support a finding that the proposed Effort Mountain Taps and Effort Mountain Substation provide PPL with the best option to relieve the line loading problems on the Meckesville system.  Conversely, Ms. Hart and Ms. High have not produced any evidence which would suggest that PPL has not selected the best available option.  Id. at 27-32.  For the foregoing reasons, we agree with the ALJ that the selected preferred route is reasonable under all the circumstances and the selection is not wanton or capricious.  

Ms. Hart and Ms. High both except to the ALJ’s conclusion regarding the safety of the proposed line.  Ms. Hart raises concerns regarding electric magnetic fields and Ms. Hart and Ms. High express concerns about the potential use of herbicides for vegetation control in the proposed right-of-way.  Hart Exc. at 26-27; High Exc. at 14.  PPL responds that, regarding any use of herbicides for vegetation control, it will use approved techniques.  PPL R.Exc. at 14.  PPL asserts that the record indicates that “PPL intends to honor all agreements with landowners in accordance with applicable federal and state laws and regulations.”  Id.

With regard to Ms. Hart’s concerns regarding electric magnetic fields, PPL reiterates that the Project will be constructed in full compliance with NESC standards.  As such, the Project should be found not to create an unreasonable risk or danger to the health and safety of the public.  PPL R.Exc. at 15.

We will deny these Exceptions.  With regard to any concerns regarding PPL’s use of herbicides for vegetation control, we find that any such concerns are speculative, at best.  There is simply no evidence of record to support the concerns advanced by Ms. Hart and Ms. High.  In the event that PPL engages in vegetation control activities which violate any statute or applicable regulation, affected persons may take the appropriate action at that time.  We also agree with the ALJ’s discussion and findings which find that PPL’s engineering and safety plans meet or exceed the NESC standards.  R.D. at 38-43.  For the reasons expressed by the ALJ, we agree that the construction of the Effort Mountain Taps along Route B1 will not create any unreasonable risk to the health or safety of the public.  Id. at 40.  

Findings

For the reasons discussed above, we will adopt the Recommended Decision.  Based upon our review of the record and the Recommended Decision, we make the following findings:

1.  PPL has shown that the proposed line is necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public, R.D. 27-34, 51;

2.  PPL has shown that the proposed line will not create an unreasonable risk of danger to the health and safety of the public, R.D. 38-43, 51;

3.  PPL has shown that it is in compliance with the applicable statutes and regulations providing for the protection of the natural resources of this Commonwealth, R.D. 51;

4.  PPL has shown that the proposed route for the line will have minimum adverse impact, considering the electric power needs of the public, the state of available technology and the available alternatives, R.D. 34-38, 52;

5.  PPL has shown that the selection of the proposed route for the line was reasonable and not selected wantonly, capriciously, or arbitrarily;

6.  PPL has shown that the location of the building to shelter control equipment at the proposed substation at the Effort Mountain 138-12 kV Substation site, Monroe County, is reasonably necessary for the convenience or welfare of the public and, therefore, exempt from any local zoning ordinance pursuant to Section 619 of the Pennsylvania Municipalities Planning Code, Act of July 31, 1968, P.L. 805, as amended, 53 P.S. § 10619, R.D. at 44-46, 52;

7.  PPL has shown that the service which is the object of the Application for approval to exercise the power of eminent domain, pursuant to 15 Pa. C.S. § 1511, to acquire rights-of-way and easements necessary for the construction, operation, maintenance, and aerial crossing by the Effort Mountain Taps over the property of LaRue High, is necessary or proper for the service, accommodation, convenience or safety of the public.  R.D. at 47-50, 52.

Conclusion

For the foregoing reasons, we will dismiss the Complaint of Albert Barney, with prejudice; we will dismiss the Exceptions of Kurt Scheller; and we will deny the Exceptions of Suzanne A. Hart and LaRue High.  Further, we will adopt the ALJ’s Recommended Decision, which grants PPL’s Applications and Petition, consistent with this Opinion and Order; THEREFORE,




IT IS ORDERED:

1.	That the Complaint of Albert Barney against PPL Electric Utilities Corporation at Docket Number C-2009-2107073 is dismissed, with prejudice.

2.	That the Exceptions filed by Kurt Scheller at these consolidated Dockets is dismissed.

3.	That the Exceptions filed by Suzanne A. Hart at these consolidated Dockets are denied.

4.	That the Exceptions filed by LaRue High at these consolidated Dockets are denied.

5.	That the Recommended Decision of Administrative Law Judge Wayne L. Weismandel, issued on October 14, 2010, at these consolidated Dockets is adopted, consistent with this Opinion and Order.

6.	That the Application of PPL Electric Utilities Corporation Filed Pursuant To 52 Pa Code Chapter 57, Subchapter G, For Approval of The Siting And Construction of The Effort Mountain No. 1 & No. 2 138 kV Taps In Chestnuthill And Polk Townships, Monroe County, Pennsylvania, at Docket Number A-2010-2152104, is granted.

7.	That the Petition of PPL Electric Utilities Corporation For A Finding That a Building To Shelter Control Equipment At The Effort Mountain Substation To Be Constructed in Chestnuthill Township, Monroe County, Pennsylvania is Reasonably Necessary For The Convenience Or Welfare Of The Public, at Docket Number A-2010-2153061, is granted.

8.	That the Application Of PPL Electric Utilities Corporation Under 15 Pa. C.S. §1511(c) For A Finding And Determination That The Service To Be Furnished By The Applicant Through Its Proposed Exercise Of The Power Of Eminent Domain To Acquire A Right-Of-Way And Easement Over And Across The Lands Of LaRue High For The Proposed Effort Mountain No. 1 and No. 2 138 kV Taps In Chestnuthill And Polk Townships, Monroe County, Pennsylvania Is Necessary Or Proper For The Service, Accommodation, Convenience Or Safety Of The Public, at Docket Number 
A-2010-2163154, is granted.

9.	That the protests filed against one or more of these consolidated Applications and Petition by Suzanne A. Hart and LaRue High, at Docket Numbers 
A-2010-2152104, A-2010-2153061, and A-2010-2163154 are denied.

10.	That the record at Docket Numbers C-2009-2107073, 
A-2010-2152104, A-2010-2153061, and A-2010-2163154 be marked closed.

							BY THE COMMISSION,

						
							Rosemary Chiavetta
							Secretary

(SEAL)

ORDER ADOPTED: March 17, 2011

ORDER ENTERED: March 18, 2011
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