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Pennsylvania Public Utility Commission,				     C-2010-2150051
Bureau of Transportation and Safety

		v.

Non-Profit Emergency Service of Beaver County, Inc.,
t/d/b/a Medic Rescue


OPINION AND ORDER


BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is a Settlement Agreement (Settlement) entered into between the Commission’s Law Bureau Prosecutory Staff (LBPS) acting on behalf of the Commission’s Bureau of Transportation and Safety (BTS) and Non-Profit Emergency Service of Beaver County, Inc., t/d/b/a Medic Rescue (Respondent) (jointly referred to as the Parties) for resolution of allegations regarding violations of the Public Utility Code (Code), 66 Pa. C.S. §§ 101, et seq., and the Commission’s Regulations, 52 Pa. Code §§ 1.1, et seq.

History of the Proceeding

		On January 23, 1998, the Respondent was issued a Certificate of Public Convenience (Certificate) at Docket No. A-00114249, which authorized it to provide paratransit service between points in the County of Beaver and from points in said County to points in the Counties of Allegheny, Butler, Lawrence and Washington and return.

		On February 8, 2010, Commission Enforcement Officer Roy Barlett (Officer Barlett), based on a complaint received, performed a compliance review at the Respondent’s facility in Beaver, Pennsylvania.  During the review, Officer Barlett found forty-eight instances of the Respondent charging lower rates than those specified in its tariff.  The Officer also found three instances of over-charging.  These instances resulted in the issuance of the subject Complaint.

		Pursuant to its enforcement responsibilities, BTS initiated the instant Complaint which alleged that the Respondent: (1) by charging rates lower than specified in the tariff on file with the Commission violated 66 Pa. C.S. §1301 and 52 Pa. Code §29.355; and (2) by charging rates higher than specified in the tariff on file with the Commission violated 66 Pa. C.S. §1303 and 52 Pa. Code §29.355.  BTS sought a combined civil penalty of $10,000 for the violations.

		The Complaint, which was served on the Respondent on June 15, 2010, advised the Respondent that it must file an Answer to the Complaint within twenty days from the date of service of the Complaint.[footnoteRef:1]  In the event that an Answer was not filed, BTS would request that the Commission issue an Order that would impose a civil penalty on the Respondent. [1: 	The Complaint was subsequently amended and served on July 15, 2010, to provide specific details of the trips and charges.
 ] 


		On June 29, 2010, the Respondent, through its Counsel, filed a Preliminary Objection and Notice to Plead, citing insufficient information to mount a defense in the Complaint.  On July 28, 2010, the Respondent filed an Answer to the Complaint, which contested the findings therein.

On February 9, 2011, the Parties filed a Settlement Agreement (Settlement) and urged the Commission to approve the terms of the Settlement, which inter alia, would reduce the original requested penalty amount of $10,000, as being in the public interest.

	In the Settlement, the Parties agree to settle the allegations of the Complaint and stipulate as follows:

1.	The Respondent agrees that it committed the allegations detailed in the BTS Complaint.

2.	The Respondent agrees to pay a civil penalty of $2,000.

3.	The Respondent agrees that it will comply with the Code and the Commission’s Regulations and Orders in the future and will take appropriate steps to ensure 	future compliance.

4.	The Respondent agrees that it will file a revised Tariff to address the violations detailed in the instant case.[footnoteRef:2] [2: 	It appears that the Settlement Agreement incorrectly indicates January 11, 2001, instead of January 11, 2011, as the date the Respondent made this assurance to the Commission.  ] 


5.	The Parties agree that the Settlement is expressly conditioned upon the Commission’s approval, under applicable Public interest standards, without modifications, addition, or deletion of any term or condition therein.  If the Commission fails to approve the Agreement, or any of the terms or conditions set forth therein, without modification, addition, or deletion, either Party may elect to withdraw from this agreement by filing a response to the tentative or final order within fifteen days of the date that the tentative or final order is entered. None of the provisions of this Agreement shall be binding upon the Parties if such a response is filed. Settlement ¶ 6.


Discussion

Pursuant to our Regulations at 52 Pa. Code § 5.231, it is the Commission’s policy to promote settlements.  The Prosecutory Staff and the Respondent have provided a detailed analysis of the proposed Settlement, and submit that the Settlement Agreement complies with the Commission’s Policy Statement at 52 Pa. Code §69.1201 (Factors and standards for evaluating litigated and settled proceedings involving violations of the Public Utility Code and Commission Regulations-Statement of Policy). Settlement ¶ 8. The Commission must review proposed settlements to determine whether the terms are in the public interest.  Pa. PUC v. Philadelphia Gas Works, Docket No. M-00031768 (Order entered January 7, 2004).  Before addressing the merits of the proposed settlement, however, we must address several preliminary issues. 

	In response to the Complaint, the Respondent filed correspondence signed by counsel for the Respondent.  Since the Answer was signed by an attorney representing the corporation, the Answer was properly executed.

The Settlement is executed by an attorney from the LBPS, on behalf of BTS, and by the counsel of the Respondent, on behalf of the Respondent.  As stated above, our Regulations provide that a pleading, submittal or other document filed with the Commission must be signed by an authorized attorney or, if the entity is a corporation, by an officer of the corporation.  52 Pa. Code § 1.35(b).  We find that the Settlement Agreement was properly executed by the Parties.

	The Parties assert that the Settlement should be approved for several reasons.  The Respondent agrees that it violated the Code and the Commission’s Regulations, but it also avers that the violations were not committed in a willful manner.  BTS, for its part, agrees to reduce the proposed civil penalty from $10,000 to $2,000.  Adoption of the Settlement by the Commission would avoid the cost of further litigation of this matter.

	After a review of the terms of the Settlement Agreement, we are satisfied that the Agreement is in the public interest.  We further find that approval of this Settlement is consistent with our Policy Statement at 52 Pa. Code § 69.1201.  The Policy Statement sets forth the guidelines we use when determining whether and to what extent a civil penalty is warranted.  The ten factors of the Policy Statement will be applied to this case. 

		The first factor to be considered under the policy statement is whether the Respondent’s action amounted to willful frauds or misrepresentation, or was merely administrative or technical errors.  52 Pa Code §69.1201(c)(1).  After reviewing the Respondent’s explanation, while we believe that this issue is significant, we are of the opinion that it does not rise to the level of willful fraud or misrepresentation.  As such, we find that the civil penalty of $2,000 is an adequate penalty for the alleged violation.  

	The second factor to be considered under the policy statement is whether the resulting consequences of the Respondent’s action were of a serious nature. 52 Pa Code §69.1201(c)(2).  We note that although the Respondent did not strictly adhere to its tariff on fifty-one separate occasions, these violations, although serious, should not have lasting consequences because the Respondent has assured the Commission that it will file a modified tariff that will address violations of this nature. 

		The third factor to be considered under the policy statement is whether the Respondent’s conduct was intentional or negligent.  52 Pa Code §69.1201(c)(3).  This factor may only be considered in evaluating a litigated case.  This proceeding involves a settled matter. 

		The fourth factor to be considered under the policy statement is whether the
Respondent has made efforts to change its practices and procedures to prevent similar conduct in the future. 52 Pa. Code § 69.1201(c)(4).  In this case the Respondent has assured the Commission that it will file a revised tariff that will address the violations outlined in the Complaint.

	The fifth factor to be considered under the policy statement relates to the number of customers affected by the Respondent's actions and the duration of its violations. 52 Pa. Code § 69.1201(c)(5).  We note that forty-eight customers were undercharged by the Respondent and that three customers were overcharged by the Respondent during a three month period from October, 2009, thru December, 2009.

		The sixth factor to be considered under the policy statement relates to the
Respondent's compliance history. 52 Pa. Code § 69.1201(c)(6). The Respondent has a good compliance history with the requirement of the Code and the Commission's Regulations.

	The seventh factor to be considered under the policy statement relates to whether the Respondent cooperated with the Commission's investigation. The
Respondent herein fully cooperated with the Commission's staff in this proceeding, both during the vehicle inspection process and during settlement discussions. 

	The eighth factor we may consider is the amount of the civil penalty necessary to deter future violations.  Consistent civil penalties are a reliable method for bringing utilities into compliance with the Code and the Commission’s Regulations. The primary purpose of a fine is to secure future compliance.  We believe that the proposed civil penalty of $2,000 is sufficient to deter future violations.

	The ninth factor to be considered under the policy statement relates to past Commission decisions in similar matters. This Agreement is consistent with prior decisions because it is appropriate, based upon the circumstances of this case.

		The tenth factor we may consider is other relevant factors.  No other relevant factors are present in this case.

		After consideration of all the above criteria, we conclude that approval of the instant Settlement is in the public interest.

Conclusion

As noted, it is the Commission’s policy to promote settlements.  52 Pa. Code § 5.231.  The Parties herein have provided the Commission with sufficient information upon which to consider thoroughly the terms of the instant Settlement Agreement.  The Settlement Agreement effectively addresses the issues which arose during the course of this proceeding and avoids the expense of litigation and the possibility of appeals.  The Respondent agrees that it will file a modified tariff to address violations of the type present here.  The Respondent has a good compliance history with the Code and the Commission’s Regulations.  Accordingly, we find that the proposed Settlement Agreement entered into between LBPS and the Respondent is in the public interest and merits approval; THEREFORE,

IT IS ORDERED:

	1.	That the Settlement Agreement entered into between the Commission’s Law Bureau Prosecutory Staff and Non-Profit Emergency Service of Beaver, Inc., t/d/b/a Medic Rescue, filed on February 9, 2011, which resolves the above-captioned Complaint, is approved.

	2.	That the Complaint at Docket No. C-2010-2150051, is sustained to the extent outlined in this Opinion and Order.

3.	That Non-Profit Emergency Service of Beaver County Inc., t/d/b/a Medic Rescue shall pay a civil penalty of $2,000 by sending a certified check or money order payable to the Pennsylvania Public Utility Commission, within twenty (20) days from the date of entry of this opinion and Order to:

	Pennsylvania Public Utility Commission
	P.O. Box 3265
	Harrisburg, PA 17105-3265


	4.	That Non-Profit Emergency Service of Beaver County Inc., t/d/b/a Medic Rescue shall desist from any violations of the Public Utility Code, 66 Pa. C.S. §§ 101, et seq., or this Commission’s Regulations, 52 Pa. Code §§ 1.1, et seq.

	5.	That a copy of this Opinion and Order shall be served on the Bureau of Transportation and Safety. 
	
	6.	That a copy of this Opinion and Order shall be served on the Office of Administrative Services, Financial and Assessment Section. 

		7.	That the Secretary shall mark this record as closed.


[image: ]							BY THE COMMISSION,



							Rosemary Chiavetta
							Secretary

(SEAL)

ORDER ADOPTED:  March 17, 2011

ORDER ENTERED:   March 18, 2011
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