BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION
Gregory R. Hall




:







:


v.





:


C-2010-2192176








:

PECO Energy Company



:

ORDER GRANTING PARTIAL JUDGMENT ON THE PLEADINGS
HISTORY OF THE PROCEEDING



On July 27, 2010, Gregory R. Hall (Complainant) filed a formal Complaint against PECO Energy Company (PECO or Respondent) alleging that he has experienced a number of hardships and seeks a payment plan, and that PECO will not work with him to establish one.  He attached numerous documents, including medical testing bills, a statement from Social Security indicating his level of benefits, a PECO statement indicating he is billed according to “CAP Option D,” a November 23, 2009 letter from PECO requesting information if he is to stay on CAP, a ten-day shut-off notice dated April 6, 2010, a ten-day shut-off notice dated July 6, 2010, letter from PECO dated June 3, 2010, indicating that he is not eligible for any more medical condition extensions due to his not making payments on his account, and a PECO bill due August 4, 2010, for $4,615.92, also indicating he is being billed at the CAP rate.  He also attached a letter from PECO regarding an account for 6332 Grays Avenue, Philadelphia PA 19142, which bears the handwritten notation, “380 dollars Never lived there!  Being billed.”


On August 25, 2010, PECO filed its Answer stating that Complainant is being billed at the CAP rate, had made only four payments in the prior 24 months, and is not entitled to a Commission-issued agreement.  In New Matter, PECO alleged that the Complainant is a CAP customer and has been since May 17, 2005.  As such, he receives a 50% discount on the first 650 kWhs of electric used each month.  



On February 17, 2011, a Telephone Hearing Notice was issued which set the telephonic hearing for April 5, 2011 and assigned the matter to me.  On February 18, 2011, I issued a prehearing order which set forth some of the procedural requirements for a formal hearing before the Commission.



On February 18, 2011, PECO filed its Motion for Partial Judgment on the Pleadings, which seeks to dismiss the complaint as it relates to a payment agreement.



No response was filed to the New Matter, and the time for filing a response has long since run.  No response was filed to the Motion for Partial Judgment on the Pleadings, and the 20-day response period ran on March 9, 2011.  The Motion for Partial Judgment on the Pleadings is ready for decision.

FINDINGS OF FACT


1.
Complainant is Gregory R. Hall, 73 MacDade Blvd., Apartment 2, Collingdale PA 19123.


2.
Respondent is PECO Energy Company, a jurisdictional public utility providing residential gas and electric service in the Commonwealth of Pennsylvania.



3.
On July 27, 2010, Complainant filed a formal Complaint alleging that PECO would not work with him to establish a payment agreement and listing a number of health issues and personal complications which resulted in hardship for him.  


4.
Attached to the Complaint are numerous documents, including medical testing bills, a statement from Social Security indicating his level of benefits, a PECO statement indicating he is billed according to “CAP Option D,” a November 23, 2009 letter from PECO requesting information if he is to stay on CAP, a ten-day shut-off notice dated April 6, 2010, a ten-day shut-off notice dated July 6, 2010, letter from PECO dated June 3, 2010, indicating that he is not eligible for any more medical condition extensions due to his not making payments on his account, and a PECO bill due August 4, 2010, for $4,615.92, also indicating he is being billed at the CAP rate.  He also attached a letter from PECO regarding an account for 6332 Grays Avenue, Philadelphia PA 19142, which bears the handwritten notation, “380 dollars Never lived there!  Being billed.”



4.
On August 24, 2010, PECO filed its Answer and New Matter alleging that the Complainant has been a CAP customer since May 17, 2005, with the exception of a month in 2007.



5.
On February 18, 2011, PECO filed a Motion for Partial Summary Judgment.


6.
No responsive pleading was filed to the New Matter.



7.
No responsive pleading was filed to the Motion for Partial Summary Judgment.

DISCUSSION


Respondent alleges that he has experienced a number of hardships and seeks a payment plan, and that PECO will not work with him to establish one.  He also indicates that he is being billed for an address where he never lived.  PECO states that Respondent has been a CAP customer since may 17, 2005, with the exception of November and December of 2007, and as such, he is not eligible for a Commission-ordered payment agreement.  PECO moves for partial judgment on the pleadings and asks the Commission to dismiss the complaint insofar as it seeks a payment arrangement.


Commission regulations permit the filing of a motion for judgment on the pleadings after the pleadings are closed.  52 Pa. Code § 5.102(a).  The standard to be used is:
(d)
Decisions on motions.


(1)
Standard for grant or denial on all counts. The presiding officer will grant or deny a motion for judgment on the pleadings or a motion for summary judgment, as appropriate.  The judgment sought will be rendered if the applicable pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law.


(2)
Standard for grant or denial in part.  The presiding officer may grant a partial summary judgment if the pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law on one or more but not all outstanding issues.

52 Pa. Code § 5.102(d).



 A motion for judgment on the pleadings is in the nature of a demurrer in which all of the nonmovant’s well-pleaded allegations are viewed as true, but only those facts specifically admitted by the nonmovant may be considered against him.  Such a motion may only be granted in cases where no material facts are at issue and the law is so clear that a trial would be a fruitless exercise.  Simon v. Commonwealth, 659 A.2d 631, 634 (Pa. Cmwlth. 1995); Ridge v. SERA, et al., 690 A.2d 1312, 1314 (Pa. Cmwlth. 1997).  


Respondent’s New Matter clearly avers that Complainant was enrolled in PECO’s CAP program on May 17, 2005, and with the exception of November 9, 2007 until December 7, 2007, has been continuously enrolled.  Pursuant to 66 Pa. C.S.  § 1405(c), CAP rates are not subject to Commission approved or negotiated agreements.  No response to the New Matter was received, and the allegations are deemed to be admitted.  52 Pa. Code § 5.63(b).  In addition, the bills attached to the Complaint indicate that Complainant is billed at the CAP rate.


The statute reads:
(c) Customer assistance programs.—Customer assistance program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the commission.
66 Pa. C.S. § 1405(c).



It is clear that the Commission cannot direct a payment agreement under the circumstances in this case.  Therefore, the Motion for Partial Judgment on the Pleadings is granted.


Attached to the Complaint is a copy of a letter from PECO to Complainant which Complainant has written that he has not lived at the place for which PECO is billing him.  This allegation was not countered in the Respondent’s Answer, New Matter nor the Motion for Partial Judgment on the Pleadings.  It has been raised properly and may be litigated.  


Therefore, the hearing set in this matter will be held as scheduled.  However, the Complainant may NOT seek a payment arrangement for his CAP arrearage.  The only issue remaining is whether he was properly billed for bills accrued at 6332 Grays Avenue, Philadelphia PA 19142.


Should Complainant decide not to pursue this Complaint, he is asked to indicate that he wishes to withdraw it, in a letter filed with the Commission’s Secretary.

CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the subject matter of this Complaint.



2.
Commission regulations permit the filing of a motion for judgment on the pleadings after the pleadings are closed.  52 Pa. Code § 5.102(a).



3.
The presiding officer may grant a partial summary judgment if the pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law on one or more but not all outstanding issues.  52 Pa. Code 
§ 5.102(d)(2).


4.
Customer assistance program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the commission.  66 Pa. C.S. 

§ 1405(c).



5.
The Commission cannot issue a payment agreement for the CAP arrearage of the Complainant.

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the Motion for Partial Judgment on the Pleadings filed by PECO Energy Company against Gregory R. Hall, in Docket No. C-2010-2192176, is granted.



2.
That the hearing in the Complaint filed by Gregory R. Hall against PECO Energy Company in Docket No. C-2010-2192176 is limited to whether PECO Energy Company properly billed Complainant for usage at 6332 Grays Avenue, Philadelphia PA 19142.



3.
That the initial telephonic hearing set for April 5, 2011, be held as scheduled.

Dated:
March 17, 2011


________________________________________







Susan D. Colwell







Administrative Law Judge
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