BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION


Armstrong Telecommunications, Inc.		:
						:
		v. 				:		Docket No. C-2010-2216205
						:
Verizon Pennsylvania Inc.			:
						:
						:
Armstrong Telecommunications, Inc.		:
						:
		v. 				:		Docket No. C-2010-2216311
						:
Verizon North LLC				:
						:
						:
Armstrong Telecommunications, Inc.		:
						:
		v.				:		Docket No. C-2010-2216325
						:
MCImetro Access Transmission		:
Services LLC d/b/a Verizon Access		:
Transmission Services			:
						:
						:
Armstrong Telecommunications, Inc.		:
						:
		v.				:		Docket No. C-2010-2216293
						:
MCI Communications Services Inc. 		:
							


ORDER


		On December 16, 2010, Armstrong Telecommunications, Inc., (Armstrong) filed four separate Complaints with the Pennsylvania Public Utility Commission (Commission) against: Verizon Pennsylvania Inc., Verizon North LLC, MCImetro Access Transmission Services LLC d/b/a Verizon Access Transmission Services, and MCI Communications Services Inc. (collectively Verizon or Respondent) alleging non-payment by Verizon for services rendered by Armstrong.  On January 10, 2011, Verizon filed an Answer and New Matter.  On January 31, 2011, Armstrong filed a Reply to New Matter.  

		This case was assigned to me as presiding officer on February 24, 2011, and on March 4, 2011, a prehearing Order was issued.  On March 17, 2011, both Parties filed a prehearing memorandum identifying issues, and, in the case of Verizon, informally requesting a stay of these proceedings.

		On March 21, 2011, a prehearing conference was held in Harrisburg, Pennsylvania, as scheduled.  At that prehearing conference, the undersigned asked whether additional time might be needed by the Parties so as to attempt to reach a settlement of the issues in this matter, but after hearing statements from the Parties with respect to that suggestion, it did not appear that settlement discussions could even begin at this time.  Therefore, and in accordance with the provisions of 52 Pa. Code § 5.483, the purpose of this Order is to confirm certain agreements among the parties and related rulings made during the prehearing conference in this case on Monday, March 21, 2011.

		First, the Parties have agreed that the four separate Complaints in this proceeding may be consolidated.  The Commission’s regulation pertaining to Consolidation appears at 52 Pa. Code § 5.81, and states in relevant part:

§ 5.81. Consolidation

(a)	The Commission or presiding officer, with or without motion, may order proceedings involving a common question of law or fact to be consolidated. The Commission or presiding officer may make orders concerning the conduct of the proceeding as may avoid unnecessary costs or delay.

52 Pa. Code § 5.81(a).

		The question of consolidation is clearly left to the sound discretion of the Commission or presiding officer.

Cases have been consolidated for adjudication; Re Middletown Taxi Co., 50 Pa. PUC 263 (1976), for hearing; City of York v. York Telephone and Telegraph Co., 43 Pa. PUC 240 (1967), for briefing; Clepper Farms, Inc. v. Grantham Water Co., 41 Pa. PUC 749 (1965), and have been refused consolidation for any purpose; Dopp v. Williamsburg Borough Dep’t of Water and Sewer, 59 Pa. PUC 25 (1984).

In considering the consolidation of cases, the first criteria (set forth in the Commission’s regulations) is that the proceedings must involve “a common question of law or fact”.  An examination of Commission precedent in such cases as Applications of Philadelphia Electric Co., 43 Pa. PUC 781 (1968), Pa. Public Utility Comm’n v. Bell Telephone Co. of Pennsylvania, 46 Pa. PUC 568 (1973), and Pa. Public Utility Comm’n v. Butler Twp. Water Co., 52 Pa. PUC 442 (1978), as well as those cited above, establishes that considerations in addition to the presence of common questions of law or fact must also be evaluated in ruling on a consolidation.  Those other considerations are:

1.	Will the presence of additional issues cloud a determination of the common issues?

2.	Will consolidation result in reduced costs of litigation and decision-making for the parties and the Commission?

3.	Do issues in one proceeding go to the heart of an issue in the other proceeding?

4.	Will consolidation unduly protract the hearing, or produce a disorderly and unwieldy record?

5.	Will different statutory and legal issues be involved?

6.	Does the party with the burden of proof differ in the proceedings?

7.	Will consolidation unduly delay the resolution of one of the proceedings?

8.	Will supporting data in both proceedings be repetitive?

No single consideration, nor group of these considerations, is dispositive of a consolidation, any more so than the presence of a common question of law or fact.  Rather, the evaluation of all of them and a balancing of those favoring and disfavoring consolidation is required.

In the cases now before us, the above-captioned proceedings are interrelated and raise common issues of law and fact.  Because the disposition of each of these matters is interrelated, the consolidation of these proceedings will promote the efficient use of the time and resources of the Parties and the Commission.  Consolidation of these cases will not unduly delay the resolution of any of them.  They may be heard, briefed, and decided together.

For all of the stated reasons, a consolidation for hearing, briefing, and adjudication is warranted and is in the public interest, in the interest of the Parties and in the interest of the Commission and will be ordered.

		With respect to Verizon’s informal request for a stay of these proceedings, Verizon suggests in its prehearing memorandum that these proceedings should be stayed pending the outcome of a rulemaking proceeding initiated by the Federal Communications Commission (FCC) on February 9, 2011.  That rulemaking is to consider and perhaps to resolve the dispute over intercarrier compensation for Voice over Internet Protocol (VoIP) traffic.  Comments to the FCC are due April 1, 2011 and reply comments are due April 18, 2011.  Verizon Prehearing Memorandum at 2-3.  Verizon’s request for a stay was opposed at the prehearing conference by Armstrong.

		At the prehearing conference, I declined to rule on Verizon’s request for a stay and directed that Verizon file a Petition for Stay (52 Pa. Code § 5.41), affording Armstrong an opportunity to answer the Petition (52 Pa. Code § 5.61).[footnoteRef:1] [1:  	The Petition for Stay will be considered and decided under the criteria set forth in Pennsylvania Public Utility Commission v. Process Gas Consumers Group, 502 Pa. 545, 467 A.2d 805, 808-809, (1983) which itself applies the standards set forth in Virginia Petroleum Jobbers Association v. Federal Power Commission, 259 F.2d 921 (D.C. Cir. 1958).] 


		For its part, Armstrong repeated its intention, as set forth in its prehearing memorandum, to file a Motion for Summary Judgment with respect to the issue of whether the traffic referenced in this proceeding is subject to Armstrong’s state access tariff for intrastate switched access services when it is Internet Protocol (IP) originated and/or terminated traffic.   Armstrong Prehearing Memorandum at 14.

		After an off the record discussion, the Parties agreed that on April 18, 2011, Verizon will file a Petition for Stay of this proceeding and that Armstrong with simultaneously file a Motion for Summary Judgment.  The Parties also agreed that on May 19, 2011, Verizon will file its Answer to Armstrong’s Motion, and Armstrong will file its Answer to Verizon’s Petition.  This is an appropriate and workable schedule, and by this Order, it is adopted.

		At the prehearing conference, the Parties also jointly submitted a draft Protective Order dealing with “Proprietary Information,” and “Highly Confidential Information.”  The Protective Order is appropriate and properly drawn, and it was approved without modification and signed at the prehearing conference.

		The Parties also agreed that all documents in this proceeding will be e-served upon the Administrative Law Judge  and the other parties with paper copies to follow as soon as practicable by United States mail.  Documents are to be e-served by 4:30 p.m. on the date that they are due.  If a filing is due on a weekend or holiday, then it will be due the next business day.  

		The following attorneys have been designated to receive service of documents for their respective clients:

	Norman J. Kennard, Esquire				for the Complainant
	212 Locust Street
	Harrisburg, PA 17101
	nkennard@thomaslonglaw.com

	Suzan D. Paiva, Esquire				for the Respondents
	1717 Arch Street
	3rd Floor
	Philadelphia, PA 19103
	suzan.d.paiva@verizon.com


THEREFORE,

IT IS ORDERED:

1.	That the above-captioned cases, bearing Docket Numbers C-2010-2216205, C-2010-2216311, C-2010-2216325 and C-2010-2216293 are consolidated for hearing, briefing, and adjudication.

2.	That following individuals are designated to receive service of documents for their respective clients:

	Norman J. Kennard, Esquire				for the Complainant
	212 Locust Street
	Harrisburg, PA 17101
	nkennard@thomaslonglaw.com

	Suzan D. Paiva, Esquire				for the Respondents
	1717 Arch Street
	3rd Floor
	Philadelphia, PA 19103
	suzan.d.paiva@verizon.com

3.	That all documents in this proceeding will be e-served upon the Administrative Law Judge and the other parties with paper copies to follow.  Documents are to be e-served by 4:30 p.m. on the date they are due.  If a filing is due on a weekend or holiday, then it will be due the next business day.

4.	That the Commission’s regulations regarding discovery at 52 Pa. Code 
§ 5.342(d) are modified for the purposes of this proceeding to provide that objections to discovery are in lieu of answers, and not in addition to answers.  

5.	That on April 18, 2011, Verizon Pennsylvania Inc., et al., shall file its Petition for Stay; also on April 18, 2011, Armstrong Telecommunications, Inc. shall file its Motion for Summary Judgment.

6.	That on May 19, 2011, Verizon Pennsylvania Inc., et al., shall file its Answer to the Motion for Summary Judgment, and Armstrong Telecommunications, Inc. shall file its Answer to the Petition for Stay.

7.	That the Protective Order jointly submitted by Verizon Pennsylvania Inc., et al., and Armstrong Telecommunications, Inc. is approved.


Date:	March 21, 2011 										
							Dennis J. Buckley
							Administrative Law Judge
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